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ACTIVITIES OF UNITED STATES CITIZENS 
EMPLOYED BY TIE UNITED NATIONS 


THURSDAY, SEPTEMBER 24, 1953 


Unitep States SENATE, 
SUBCOMMITTEE To INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Securiry Act AND Orier INTERNAL 
Security Laws or te CoMMITTEE ON THE. JUDICIARY, 
New York, N.Y. 

The subcommittee met, pursuant to recess, at 3:30 p. m., in room 
110, United States Court House, Foley Square, New York, N. Y., 
Senator William E. Jenner presiding. 

Present: Senators Jenner and Welker. 

Also present : Robert Morris, subcommittee counsel, and Benjamin 
Mandel, research director. 

Senator Jenner. The committee will come to order. 

The Committee on Internal Security of the United States Senate 
Judiciary Committee has called Ambassador Lodge here today to in- 
quire into the situation concerning the decision handed down by the 
Administrative Tribunal of the United Nations in Geneva. 

Ambassador Lodge, as you know, the Senate of the United States 
Congress in the last session has appropriated money to look into 
whether or not the United Nations needs revision, and so forth, and 
soon. As I understand it, the regular time for the amendments, cor- 
rections, and revisions, and so forth, will come up in 1955. But this 
administrative ruling has made it very imperative that the Congress 
have some information on what is going on with regard to this deci- 
sion, how it was arrived at, and so forth. I wanted to ask you, for 
the benefit of this committee, first, what do you think about this deci- 
sion of the Administrative Tribunal at Geneva that has been handed 
down recently, reinstating these people who came before this commit- 
tee and took the fifth amendment rather than answer the questions 
honestly and freely. 


STATEMENT OF HON. HENRY CABOT LODGE, JR., UNITED STATES 
REPRESENTATIVE TO THE UNITED NATIONS, ACCOMPANIED BY 
HON. JAMES J. WADSWORTH, DEPUTY UNITED STATES REPRE- 
SENTATIVE TO THE UNITED NATIONS; AND WILLIAM 0. HALL, 
ADVISER TO THE UNITED STATES DELEGATION TO THE UNITED 
NATIONS 


Mr. Loner. I think the decision was all wrong. I am very much 
opposed to it, and I will do everything in my power to resist it at the 
United Nations. 
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Senator Jenner. Mr. Ambassador, just what is the decision? There 
seems to be quite a bit of confusion over what actually the decision 
encompasses. Fs 

Mr. Loner. I would like to have that answered by Mr. William O. 
Hall, the senior adviser to the United States Commission here. 

Senator Jenner. Mr. Hall, do you have the decision with you? 

Mr. Hau. Mr. Chairman, there are 21 decisions, which I will pre 
sent for the record, if I may. 

Senator JENNER. We will have them incorporated and made a part 
of our record. Could you give us a brief synopsis of the result of 
these decisions ? 

(The documents referred to appear on p. 501.) 

Mr. Haun. Yes, sir. Of the 21 cases, there are 9 cases where the 
tribunal found for the Secretary General. ‘These cases were the cases 
of Kaplan, Middleton, Rubin, Kagen-Pozner, Sokolow, Saperstein, 
Van Tassel, and Marjorie and Herman Zap. 

There was one case where the tribunal found that the procedure 
followed had been faulty and remanded the case to the Secretary 
General’s appeal board for rehearing. 

In the balance of the cases, in 11 cases the administrative tri- 
bunal made findings in favor of the employees. Of these, four of the 
findings provided for reinstatement. The cases of Crawford, Sven- 
chansky, Eldridge, and Glaser. In the balance of the cases, in them 
the tribunal made monetary awards to the employees. The Seere- 
tary General, in the four cases in which reinstatement was ordered, has 
refused to reinstate the employees and has sent the cases back to the 
tribunal, stating that he will not reinstate them, and will the tribunal 
determine the amount of the awards to be made to the employees. 

Senator Weiker. Mr. Chairman, may I have a question? 

Senator JENNER. Senator Welker. 

Senator Wetxer. Could you tell us the amount of the individual 
monetary awards? 

Mr. Hau. Yes, sir. I can read them off. In the case of Joel 
Gordon there is $6,000 plus $300 costs and salary to the date of rein- 
statement to be calculated. That was one of the reinstatement cases. 

Jack S. Harris, $40,000 plus $300 costs; Hope Tisdale Eldridge, 
again a reinstatement case, $300 plus salary; Julia Older, $27,500 plus 
$300 costs; Frank Carter Bancroft, $12,000 plus $300 costs; Leon 
Elveson, $7,000 plus $300 costs; Jane Reed, $10,000 plus $300 costs; 
and Eda Glaser, $300 costs and salary to date of reinstatement. That 
Was again a case of reinstatement. The awards run from $6,000 to 
$40,000. 

Senator JENNER. Mr. Ambassador, what have you done about this 
situation ! 

Mr. Loner. When I heard about it, I had just started my vacation 
and I immediately telephoned long distance to my deputy, Ambassa- 
dor Wadsworth, and asked him to go and call on Secretary-General 
Hammarskjold in person, to tell him how serious we took this develop 
ment, that we thought it was most unjust and wrong and full of danger 
to the future of the United Nations. Ambassador Wadsworth did 
that within an hour after I talked with him. In addition, we intend— 
I intend to do everything I can to resist at the coming session of the 
Assembly this decision. I am optimistic that I can get something 
accomplished. 
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Senator Jenner. For the information of the committee—and I am 
sure that American people likewise would be very much interested 
in this—how was this tribunal set up ? 

Mr. Lover. As I understand it—of course, I was not here at the time, 
having only been here since the 27th of June 1953—but, as I under- 
stand it, it was set up by a vote of the Assembly in 1949. 

Senator Jenner. Does the United States Government have any 
representation on that tribunal ? 

Mr. Loner. I understood that the United States representatives at 
that time were opposed to it but that they ended up by voting for it. 
There is no representative of the United States on the tribunal at this 
time, but I have started proceedings immediately to try to get a repre- 
sentative on the tribunal. 

Senator Weker. Is there a vacancy now? 

Mr. Hau. There will be a vacancy at this session; yes. 

Senator Werker. And you will try and take steps to fill that 
vacancy with a member from our Nation? 

Mr. Loner. That is right. 

Senator JenNER. What effect, Mr. Ambassador, has this decision 
had upon the United Nations? 

Mr. Loner. I think it is a very serious thing. When you stop to 
think of it, the spectacle of four foreign lawyers, sitting in Geneva, 
to interpret article 5 of the Constitution of the United States without 
any American representation being there, is in itself a fantastic con- 
templ: ition. In addition, the fact that these individuals are making 
decisions which have a very great interest for American public opin- 
ion, without having a really correct understanding of the state of that 
public opinion, is in itself a most unsound device. 

Senator JENNER. You speak of this tribunal sitting in Geneva with 
no American representation there. Is it not a fact in this particular 
case that these hearings were held in the United States? 

Mr. Lover. I think the hearings on the personnel cases took place 
in the United States, but I think the decisions were announced in 
Geneva. 

Senator JENNER. That iscorrect. That ismy understanding. Why 
were the hearings held in the United States rather than at the seat 
of the quasi-judicial body, the tribunal in Geneva, if you know? 

Mr. Lover. I would like to have Mr. Hall answer that. 

Senator Jenner. Mr. Hall, could you supply the committee with 
that information ? 

Mr. Haux. The tribunal has two seats in effect, Geneva and New 
York. The rule which the tribunal has followed is to hold hearings 
at the place where the majority of the plaintiffs are located, by reason 
of economy and for the plaintiffs. In this case, both the Secretary 
General and the attorneys for the plaintiffs agreed that the hearings 
should be held in New York. 

Senator Jenner. Was there any other reason advanced that you 
know of why the hearings were held in New York? 

Mr. Hauz. A number of reasons were advanced. I think the dif- 
ticulty of the plaintiffs reaching Geneva, some of the plaintiffs reach- 
ing Geneva—— 

Senator Jenner. Was not that difficulty brought about by the fact 
that they probably could not get visas and passports to go, from a 
standpoint of a security to this country ¢ 
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Mr. Harz. I think it is doubtful whether they could have gotten 
passports. . . 

Senator Werner. As a matter of fact, that was discussed, was it 
not, Mr. Hall, whether or not they could get over there ? 

Mr. Hauu. That was one of the points which I understand the at- 
torneys for the plaintiffs put forward. 

Senator Jenner. Mr. Ambassador, what will you do in the future 
to see that this doesn’t happen again? ; 

Mr. Lopcr. I am quite optimistic about steps being taken to prevent 
this kind of thing from happening again. We are going to try to get 
the regulations changed so that the decision of the Secretary General 
in these cases will be final. I believe that will be a very sound pro- 
cedure which will prevent this kind of thing from happening in the 
future. 

Senator Werxer. Mr. Chairman, may I ask Mr. Hall a question? 

Senator Jenner. Senator Welker. 

Senator Wreiker. Mr. Hall, as the legal adviser to the Ambassador, 
can you tell me if the judgment so rendered in this matter is final and 
is there a chance for an appeal ? 

Mr. Hawi. Senator Welker, I am not the legal adviser to the Am- 
bassador, but I can give you the opinion of the Department’s legal 
adviser. His opinion is that the Assembly has a right to overrule the 
tribunal. It set it up and it can therefore reverse the tribunal or 
change the opinions. That is a legal opinion which I think is not 
concurred in by the legal advisers of all the delegations. I should 
make that clear on the record. 

Senator Wrei_ker. Mr. Chairman, one other question and I will be 
through. 

Directing your attention, Mr. Hall, to the finding in case No. 42, 
the Older case, I will ask you to look at page 11, finding F. I will ask 
you if it is not a fact that this finding so indicates, and I quote, “She 
notified the Secretary General on December 4, 1952, that she was not 
and never had been a Communist, and had stated so on more than one 
occasion.” 

Is that finding in the record? 

Mr. Hau. Yes, sir; it is. 

Senator Jenner. Mr. Ambassador, is it necessarily true that the 
finding of this tribunal is final? What can you do about that, if 
anvthing ? 

Mr. Lover. IT think we can get it established that the finding of this 
tribunal is not final. I think the General Assembly has the power 
to overrule it. I wouldn’t be surprised if we could find grounds, in 
fact I am optimistic in my belief that we can find grounds, which will 
amply allow the Assembly to overrule it. 

Senator JENNER. If you cannot answer this question, Mr. Ambassa- 
dor, maybe Mr. Hall can: What facts did the tribunal hang their 
hat upon to arrive at this decision? In other words, as I understand 
it, these people were dismissed because they came before this com- 
mittee and invoked the privilege of the fifth amendment. They were 
dismissed because of that action. Am I correct in that statement ? 

Mr. Hawt. Yes, sir. I think there may have been other reasons in 
Mr. Lie’s mind but that certainly was a very dominant reason. 

Senator Jenner. All right. Under the provisions of the United 
Nations, when a person is dismissed for misconduct, they are certainly 
not entitled to any damages or indemnity, are they ? 
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Mr. Harx. Not if dismissed for serious misconduct, under the rules 
and regulations. ‘That is the statement. 

Senator JENNER. Knowing you are familiar with this, Mr. Tall, 
What did the tribunal hang their hats upon to give these people an 
indemnity or damages for being dismissed when they wouldn't testify 
before this committee as to whether or not they were good, loyal 
Americans, and took the fifth amendment and hid behind it ¢ 

Mr. Hatt. Mr. Chairman, one of the factors which the tribunal 
cites is the fact that the Secretary General in some of these cases, as 
an act of grace, paid these people a sum which they would have been 
entitled to had they been simply dismissed for misconduct or as excess 
employees. ‘The tribunal in reaching its judgment cites the basis of 
that as one of the reasons upon which the Secretary General's dis- 
missals are illegal. In other words, they feel since the Secretary 
General gave these people this money as an act of grace, he admitted 
they were not being dismissed for serious misconduct. 

Senator Jenner. The General Assembly could correct that kind of 
thing; could it not, Mr. Ambassador ? 

Mr. Lovee. I think so. 

Senator Jenner. And you are going to drive toward that direction ? 

Mr. Lover. That is right. ‘To me, this whole occurrence was really 
incredible. I could not believe the thing could have happened. 

Senator Jenner. Mr, Hall, another bit of information we would 
like to have for our committee, because we know our colleagues are 
going to request this information from us when we go back into ses- 
sion, is that there is a story abroad that not only have these people 
been granted indemnity, but it is tax-free money that they are get- 
ting. Would you enlighten us on that matter ¢ 

Mr. Hari. Mr..Chairman, these indemnities will be subject to 
United States taxation. I do not know exactly how the Bureau of 
Internal Revenue will rule on these payments—as to what provision 
of the code they will fall under. But whatever provision of the 
code is applicable will make these payments subject to United States 
lncome taxes, 

Senator Jenner. The American citizens employed by the United 
Nations Secretariat, are they subject to taxes in this country ? 

Mr. Haru. All of the United Nations employees of whatever na- 
tionality are subject to a staff assessment scheme which is in effect an 
income-tax-deduction plan which is based roughly on the levels of the 
old Canadian income tax. The United States nationals are also sub- 
ject to United States income-tax payments. The effect is that the 
United States nationals pay the equivalent of two taxes: the staff 
assessment payment to the United Nations and their income tax to the 
United States. 

Senator JENNER. Is it not a fact that the United Nations reimburses 
the American citizens for the taxes they have paid? 

Mr. Haiw. Yes, sir. 

Senator Jenner. In other words, you have a net income and gross 
income and the net income passes the tax they have made. 

Mr. Hat. That is correct; the gross has the amount they have 
paid to the United States as income tax and to the United Nations as 
assessment. In order that they will not receive lower income than 
other countries, the United Nations reimburses to them the amount of 
their income tax, 


25403—53—pt. 3——2 
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Senator Weixer. Mr. Hall, in the event the Internal Revenue Bu- 
reau adopts the finding that these awards were granted to these in- 
dividuals in the form of damages done to them, and therefore is not 
taxable. they then will receive the award, the highest amounting to 
$40,000, scot-free of any tax whatsoever ¢ 
" Mr. Hau. That, I assume, is correct, sir. I am not an authority on 
tax-free. 

Senator WeLKer. I have had a little experience on that matter, and 
I believe that to be true if the award is given in the form of damages. 
Now one other question: When the appellants took their case to the 
tribunal, can you tell me whether or not they were sworn witnesses 
or presented sworn testimony to that tribunal or did they file state- 
ments ¢ : " . 

Mr. Hat. They simply filed statements. There is no basis for ad- 
ministration of the oath by the tribunal, no legal basis for that and 
they have no way to enforce an oath. 

Senator Wetxer. In other words, anything they might say before 
the tribunal, whether it was truthful or not, there is nothing this com- 
mittee or you or anyone else could do about it. 

Mr. Hatt. That is correct, sir. 

Senator Weiker. That is a fancy form of justice. 

Senator JENNER. They are not even under oath. 

Mr. Hau. Not even under oath. 

Mr. JenNeER. Mr. Morris? 

Mr. Morris. We have not yet been able to effect service of subpena 
on Jack S. Harris, who was the recipient of the largest indemnity. 

Senator JENNER. $40,000. 

Mr. Morris. And despite the fact that his attorney, Mr. Leonard 
Boudin, has assured us he is making every possible effort to reach him, 
wherever he is. Apparently he is traveling and cannot be reached. 
The others have been served and have appeared in executive session, 
and will be here tomorrow morning at 10 o’clock. 

Senator Jenner. Mr. Ambassador, on behalf of the committee I 
want to thank you for taking the time away from your busy day 
and coming to the committee and giving us the information on these 
facts. I think this is a very serious matter. I know the people of the 
country are concerned about a situation that has developed out of this. 
I know the Congress is greatly concerned and we wish you every 
success to try to correct and stop this evil and see that it does not hap- 
pen again. We are going ahead with this investigation, and we hope 
to be able to assist in bringing about some kind of a decision—if 
nothing else, if you cannot do anything immediately in the United 
Nations, to see that this never happens again. It is a terrible thing. 

Mr. Loper. Thank you. | 

Senator WreLker. And may I say it is a great pleasure for us to be 
back with our old colleague that we all esteem and worked with for 
several years. It is good to see you, Cab. 

Mr. Lover. Thank you. I think the work you are doing is very 
helpful, and I will do my best to see this kind of thing never happens 
again. 

Senator Jenner. The committee will stand adjourned until 10 
o’clock tomorrow morning. 


(Whereupon, at 3:55 p. m., the committee recessed, to reconvene at 
10 a. m. the following day, Friday, September 25, 1953.) 
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UNITED NATIONS ADMINISTRATIVE TRIBUNAL 
21 AuGusT 1953. 
ORIGINAL: ENGLISH 
JUDGMENT NO. 18 


Case No. 26: Crawford against the Secretary General of the United Nations. 

The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President; the Lord Crook, Vice President; Mr. Sture Petrén, Vice 
President; Mr. Omar Loutfi, alternate member; 

Whereas Ruth Lk. Crawford, former member of the staff of the United Nations 
International Children’s Emergency Fund, filed an application with the Tribunal 
on 17 February 1953, for the rescission of the decision to terminate her employ- 
ment communicated to her by letter from the Secretary General on 7 January 
1953 ; 

Whereas a memorandum was submitted to the Tribunal on behalf of the 
Applicant ; 

Whereus the Applicant, on 23 July 1953, filed an application for compensation ; 

Whereas the Respondent filed his reply to the application for reinstatement 
on 20 March 1953 and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953, under article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 22 and 23 July 
1953 ; 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle 
involved in this case; 

Whereas the following are the facts as to the Applicant: 

The Applicant entered the service of the United Nations on 15 December 
1947, when she received a temporary (later termed “temporary indefinite”) ap- 
pointment as Information Officer in the United Nations International Child- 
ren’s Emergency Fund. On 15 October 1952 she appeared before the Internal 
Security Subcommittee of the United States Senate as a witness in an investiga- 
tion into the activities of the United States citizens employed by the United 
Nations. At the Subcommittee’s public hearing she refused to answer three 
questions put to her, pleading privilege under the Fifth Amendment to the 
United States Constitution. On 16 October 1952 the Applicant submitted her 
resignation by telegram to the Executive Director of the Fund. No acknowledg- 
ment or reply to this telegram was received by her, and she later withdrew her 
resignation by letter dated 6 December 1952. In a letter dated 7 January 
1953 the Secretary General notified the Applicant that under the powers con- 
ferred upon him by Staff Regulation 9.1 (c), he had decided to terminate her 
appointment with effect from 8 February 1953. By letter of 23 January 1953 
the Applicant protested against the Secretary General’s decision and requested 
that her case be submitted directly to the Tribunal. The Secretary General re 
plied by letter of 27 January 1953 that he agreed to this procedure being followed 
under article 7 of the Tribunal’s Statute. 

On 11 February 1953 Mr. McDiarmid, Acting Director of Personnel, informed 
the Applicant that if she wished to fill in the necessary forms, the Personnel 
Office would transmit them to the United States Government as forms of an 
Applicant the Personnel Office might be considering for employment. The Appli- 
cant replied that she had informed the United States Government more than a 
dozen years ago that she had been in the past a member of the Communist 
Party, that since the giving of that information she had been employed by the 
United States Government, and that as recently as in the summer of 1952 she 
had been the subject of an investigation by representatives of the FBI in several 
of the places she had resided. Since she felt that the United States Govern- 
ment, and particularly the FBI already had the most complete possible informa- 
tion about her, she was dubious about the advantage of any investigation. On 
17 February 1953 the Applicant filed an application with the Tribunal for rein- 
statement in her former post. 

Whereas the Applicant’s principal contentions are as follows: 

(a) The Staff Regulations, as amended by the General Assembly at its sixth 
session, do not modify the legal principles applicable to staff members holding 
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temporary indefinite appointments, as laid down by the Administrative Tribunal 
in its judgment No. 4 (Howrani et al.). It follows that the Secretary General, 
in t riinatine the Applicant's appointment without stating the reason, com- 
mitted an infringement of the provisions of Staff Regulation 9.1 (c), properly 
interpreted. 

(b) The termination of the Applicant's appointment was effected hy the See- 
retary General on the basis of fear of what the United States Government misht 
say and constitutes a breach of Article 100 of the Charter aud is not in accordance 
with the spirit of Article 101, 

(c) The conduct and services of the Applicant having been satisfactory, the 
conclusion to be drawn is that the Respoudeut based his decision on one of the 
following vrounds: 

(i) the Applicant refused to answer certain questions before the Internal 
Security Subcommittee of the United States Senate, pleading privilege under 
the Fifth Amendment ; oe 

(ii) she expressed sympathy with certain organ'zations ; 

(iii) she belonged to the Communist Party in 1955; 

(iv) she is at present a member of the Pre gressive Party. 

Termination of employment on any of these grounds conflicts with the provi- 
sions of the Charter, the Staff Regulations, particularly Regulation 1.4, the Stalf 
Rules and the Universal Declaration of Human Rights. 

Whereas the Respondent's answer is that— 

(a) The Sceretary General is not required under Staff Negulation 9.1 (c) to 
give reasons for the termination of temporary-indefinite appointments ; 

(b) Termination was not decided upon on the ground of the Applicant's 
political beliefs ; 

(c) One of the reasons for the Secretary General’s decision was that the 
Applicant had pleaded privilege before the Senate Subcommittee under the Fifth 
Amendment. By so doing the Applicant infringed the provisions of Staff Regu- 
laiion 1.4, which requires of United Nations staff members the reserve and tact 
incumbent upon them by reason of their international status, 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Article §.1 (c) of the Staff Regulations provides that the Secretary General 
may terminate temporary appointments, if in his opinion such action would be 
in the interest of the United Nations. The discussions in the Fifth Committee 
show that the intention of the authors of this provision, approved by the General 
Assembly's resolution 590 (VI) on 2 February 1952, was to invest the Secretary 
General with discretionary powers in the termination of temporary appointments, 

2. The Tribunal, however, finds that such discretionary powers must not [sic] 
be exercised without improper motive so that there should be no misuse of power, 
since any such misuse of power would call for the revoking of the decision. 

3. In this case, the Applicant's appointment was terminated through the Secre- 
tary General's letter of 7 January 1953, in which the Applicant was told that 
the Secretary General acting under the authority granted to him by article 9.1 
of the Staff Regulations had decided not to continue the Applicant's employment 
with the Secretariat. The more specific reason why the Secretary General thus 
made use of article 9.1 (¢) was not stated at the time of the termination of the 
Applicant’s appointment. During the proceedings before the Tribunal, the 
Respondent gave no other indication of the reason than letting it be understood 
that at least one reason was tlie Applicant's invoking of the privilege of the Fifth 
Amendment before the Internal Security Subcommittee of the United States 
Senate on 15 October 1952. 

4. The Tribunal has made a careful study of the pertinent facts and in par- 
ticular has perused the documents contained in the Applicant’s personnel file. 
The Tribunal is convinced that the decision to terminate the Applicant’s appoint- 
ment was taken only because of the circumstances relating to her appearance 
before the Subcommittee on 15 October 1952. 

5 The Tribunal is fortified in this opinion by the fact that the Secretary 
General was so insecure in his own views that on 11 February 1953 he voluntarily 
cause! her to be invited to complete forms with a view to submission to the United 
States Government as if she were a fresh applicant for employment with the 
United Nations, 

The Tribu ial reaches the conclusion that this indicated that the Secretary 
General, in the light of later information, realized that his original decision to 
terminate the Applicant wag not sufficiently considered, being open to the sug- 
gestion of misuse of power, 
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6. There was only one issue on which the Applicant had refused information 
in the proceedings of the Subcommittee. Of the three answers refused in the 
public prececedings, the Applicant had given adequate answer to two questions 
in executive session, leaving only one question unanswered. This question was 
as to who in 1935, had asked her to join the Communist Party. 

The Applicant already had refused to furnish the names of those who were in 
the Party with her, in the course of her affidavit to the FBI in 1939, prior to her 
eight years’ service in the United States Government. 

7. It is not clear to the Tribunal in what way the services of any staff member 
can be of less value in her employment with the United Nations, by reason of 
declining to haime some one person who invited her, many years before the 
creation of the United Nations, to join the Communist Party, a membership which 
she had terminated within just over one year, particularly in the light of the 
fact that her previous refusal to give such information to the FLI had not pre- 
cluded her employment by the United States Government. 

Ss. Moreover, in his statement to the Tribunal on 20 March 1953 the Re- 
spondent was at pains to point out that the pleading of the privilege of the Fifth 
Amendinent was quite unnecessary because the person who reernited her for her 
membership of one year in the Communist Party did so in 1935 and any crime 
on which these matters could reasonably bear could not be prosecuted after the 
lapse of three years. The Respondent went on to point out that this is the 
usual statute of limitations applicable to federal crimes quoting in support 8 
Wigmore on Evidence, 3rd Ed., section 2279, to the effect that ouce the statute 
of limitations has run, the privilege no longer applies, 

9. In the view of the Tribunal, this was a further reason for the decision of 
the Secretary General to seek on the 11 February 1953 an arrangement with the 
Applicant whereby she would accept the dismissal and not submit her appeal 
to this Tribunal but instead would reapply for employment with the United 
Nations. 

10. The Tribunal feels, therefore, that the main motivation behind the deci- 
sion of the Secretary General on 7 January 1953 must have consisted only of 
his knowledge that in 1935 she had been, for just over oue year, u member of the 
Communist Party. 

11. Staff Regulation 1.4 recognizes the right of staff members not to give up 
their political opinions, So that membership of any particular party would not, 
of itself, be a justification, in the absence of other cause, for dismissal. 

12. In this case the staff member, as was given by her in evidence to the Sub- 
cominittee, is registered as a member of the Progressive Party and the member- 
ship of the Communist Party which she freely admitted commencing in 1935, 
terminated in 1956, 

13. A decision based on such premises is a violation of an inalienable right of 
staff members and represents a misuse of power. 

lor these reasons the Tribunal decides that the decision to terminate the 
Applicant’s appointment is ultra vires and must be declared illegal. 

14. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(v7) for full salary up to date of reinstatement, less amount paid at termi- 
nation in lieu of notice and less also the amount of termination indemnity ; 
(b) additional remedial relief to the amvuunt of $7,050 and has considered 
the Respondent's reply ; 
the Tribunal awards 
(a) full salary up to the date of reinstatement less the amount paid at 
termination in lieu of notice and less also the amount of termination 
indemnity ; 
(>) no remedial relief; 
and so orders. 

15. Whereas the Tribunal having received from the Anplicant a request for 
reimbursement of legal costs amounting to $5,475.38, notes, with regard to its 
power to pronounce on such requests, that article 12 of its Rules authorizes 
applicants to be represented by counsel, and that accordingly costs may be in- 
curred in submitting claims. It recalls that in a general statement of 18 Decem- 
ber 1950 it pointed out that it could grant compensation for such costs if they are 
demonstrated to have been unavoidable, if they are reasonable in amount and 
if they exceed the normal expenses of litigation before the Tribunal, Recalling 
the case law of the League of Nations Tribunal (Judgments No. 13 of 7 March 
1934 and No, 24 of 26 February 1946), “il n'y a aueune raison pour déroger au 
principe général de droit que les dépens, sauf compensation, sont payés par la 
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partie qui succombe.”, the Tribunal considers that it is competent to pronounce 
upon the costs 
The Tribunal awards an amount of $300; and so orders. 
SUZANNE BASTID, 
President. 
CROOK, 
Vice President. 
STurE PETREN, 
Vice President. 
Omar LOUTFI, 
Alternate Member. 
Geneva, 21 August 1953. 
MANT SANASEN, 
Executive Secretary of the Administrative Tribunal, 


UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 Avuoust 1953. 
Original: English 


JUDGMENT NO. 19 


The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President ; Mr. Sture Petrén, Vice Presi- 
dent; Mr. Omar Loutfi, alternate member ; 

Whereas Irving Kaplan, former member of the Division of Economic Stability 
and Development, Department of Economic Affairs, filed an application to the 
Tribunal on 17 February 1953, for rescission of the Secretary General’s decision 
of 28 April 1952 to terminate his employment, for reinstatement in his post in 
the United Nations and for compensation ; 

Whereas a memorandum was presented to the Tribunal in his name and in the 
name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 

Whereas the Respondent filed his answer to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 23 
July 1953: 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle 
involved in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 2 February 1948 
when he was appointed as an economic affairs officer in the Division of Economic 
Stability and Development, Department of Economic Affairs. After serving on a 
fixed-term contract, the Applicant received a temporary-indefinite contract on 
1 May 1948. On 27 March 1952, the Applicant appeared as a witness before the 
Federal Grand Jury. On 17 April 1952, the Applicant was notified by the head 
of his Department that the Secretary General had decided to terminate his 
appointment under the terms of Staff Regulation 9.1 (c) with the possible 
alternative of resignation with payment of indemnity. On 28 April 1952, the 
Bureau of Personnel formally notified the Applicant of the termination effective 
29 May 1952. On 7 May 1952, the Applicant requested the Secretary General to 
give the reasons for the termination. The Secretary General replied on 14 May 
1952 confirming his authority to terminate temporary appointments in the interest 
of the United Nations and stating that the termination was not related to any 
allegations which might have been made against the Applicant. On 28 May 1952, 
the Applicant requested the Secretary General to reconsider the decision to 
terminate him and, in view of the refusal encountered, filed an appeal with the 
Joint Appeals Board. After receiving the report of the Board, the Secretary 
General informed the Applicant, by letter of 20 October 1952, that he reaffirmed 
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the original decision. On 9 December 1952, the Applicant filed an application to 
the Tribunal which was returned to him for completion in accordance with the 
new rules. On 17 February 1953, the Applicant filed his completed application 
to the Tribunal requesting reinstatement in the post previously held by him. 

Whereas the Applicant’s principal contentions are that— 

(a) The termination resulted from pressure exercised upon the Secretary 
General by the Senate Subcommittee and the State Department of the United 
States in violation of the Charter and the Staff Regulations; 

(b) The termination violated the Applicant’s right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights laid down in the Universal Declaration of Human Rights; 

(c) The Respondent violated recognized standards of due process in with- 
holding specific reasons for the termination: 

(d) Staff Regulation 9.1 (c) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts, as such an interpre- 
tation would conflict with the tenor of the entire body of Staff Regulations; 

(e) Whatever interpretation is given to Staff Regulation 9.1 (c), the Applicant 
claims that under the rights acquired under Staff Regulation 12.1 he is entitled 
to benefit from the legal position existing prior to revision of the Regulations, 
and, furthermore, that he must be informed of the exact reason for his termina- 
tion and have fufll recourse to all means of appeal. 

Whereas the Respondent’s answer is that— 

(a) The Respondent is entitled without doubt to receive information as to 
staff members from member governments; 

(b) The Respondent denies that matters of opinion or belief were the cause 
of the termination of the Applicant’s appointment; 

(c) The Secretary General is not required to give specific reasons for termi- 
nating temporary-indefinite contracts under the terms of Staff Regulation 9.1 (c) ; 

(d) The question of acquired rights does not arise in connection with the 
amendment to the Regulations; 

(e) The Respondent asserts that there is no evidence produced that he acted 
from prejudice or for unlawful purposes. 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It 
is part of the Tribunal’s function, however, to consider whether the termination 
of the Applicant’s employment is in conformity with the provisions of the Staff 
Regulations and the Staff Rules. 

2. The Applicant contends that when he entered the service of the United 
Nations the Staff Regulations then in force did not permit the Secretary Gen- 
eral to terminate a temporary appointment without stating the reasons. 

He also contends that those Staff Regulations continue to apply to him, 
although they have been changed by the General Assembly, because he enjoys the 
benefit of an “acquired right” in this connexion. 

He further submits that relations between the United Nations and its staff are 
contractual in nature and that consequently the two parties are bound by the 
contract and neither party may change its-provisions without the consent of the 
other. 

He points out in addition that regulation 28 of the former Staff Regulations 
states that: “These regulations may be supplemented or amended by the General 
Assembly, without prejudice to the acquired rights of members of the staff”; and 
that this provision was reproduced in regulation 12.1 of the new Staff Regulations. 

38. The Tribunal considers that relations between staff members and the United 
Nations involve various elements and are consequently not solely contractual in 
nature. 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff and consequently the right to change 
them. 

The General Assembly under that Article established new Staff Regulations 
and decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous staff regulations. 

It follows from the foregoing that notwithstanding the existence of contracts 
between the United Nations and staff members, the legal regulations governing 
the staff are established by the General Assembly of the United Nations, 
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In determining the legal position of staff members a distinction should be 
mate between contractual elements and statutory elements: 
All matters boing contractual which affect the personal status of each 
* staff member e g. nature of his contract, salary, grade ; 
which affect in general the organization of 


All matters being statutory 
» need for its proper functioning e. g. 


the international civil service, and th 
general rules that have no personal reference. 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be changed 
at unv time through regulations established by the General Assembly, and these 
changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional Staff 
Regulations and article XII of the new Staff Regulations in this manner. 

With revard to the ease under consideration the Tribunal decides that a 
statutory element is involved and that in fact the question of the termination 
of temporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rights cunnot be invoked. 

4. The Applicant states that he showed outstanding professional ability during 
his service in the Department of Economic Affairs of the United Nations, and 
that his appointment was terminated consequent upon his appearance before 
the Grand Jury and the inclusion of his name on the list of persons as to whom 
the State Department had made adverse comments. 

5h. The Respondent states that in this case he invoked the provisions of Articte 
9.1 (¢c) in terminating the Applicant’s appointment; that in so doing without 
stating the reason he took a decision which, in his opinion, was in the interest 
of the United Nations; that his conception of the interest of the United Nations 
was not subject to review by this Tribunal; that above all no proof had been 
submitted that his decision had been based on improper grounds; and that in 
those circumstances his decision could not be called in question or rescinded by 
the Tribunal. 

6. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
resolution 590 (VI) on 2 February 1952, was to invest the Secretary General 
with discretionary powers in the termination of temporary appointments, 

7. Article 9.1 (¢c) provides that the Secretary General may terminate tem- 
porary appo'ntments, if, in his opinion, such action would be in the interest of 
the United Nations, 

8. Such discretionary powers must be exercised without improper motive so 
that there shall be no misuse of power, since any such misuse of power would 
eall for the rescinding of the decision. 

9. With regard to the case under consideration, no evidence has estublished 
improper motivation and the Tribunal accordingly rejects the claim, 

10. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement. less amount paid at termination; 
(b) for additional remedial relief to the extent of $9,000: 
(c) for reimbursement of legal costs amounting to $3,000; 
and has considered Respondent’s reply ; 
the Tribunal awards 
(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date: ; 
(b) no amount for remedial relief; 
(c) ne amount for costs; 
and so orders. 
Suzanne Basttn, 
President, 
Croor, 
Vice President. 
Srvure l’erréy, 
Vice President, 
Omar Lourrt, 
Alternate Member, 
Geneva, 21 August 1953. 


Mant SANASEN, 
Executive Secretary of the Administrative Tribunal. 
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STATEMENT BY MR. PETREM 


On the question of acquired rights, I have reached the same conclusion as the 
majority of the Tribunal, as the General Assembly, in adupting the new Stuff 
Regulations, did not contemplate a transitional stage for contracts in force at 
the time of its decision, and as the Applicant’s contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1 (c). 


(Signed) Srtrure Perrén. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AveustT 1953. 
Original: English 


JUDGMENT NO. 20 


Case No. 28: Middleton against the Secretary Gencral of the United Nations 


The administrative tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President ; Mr. Sture Petrén, Vice Presi- 
dent; Mr. Omar Loutfi, alternate member ; 

Whereas Mary A. Middleton, former member of the Documents Index Unit 
of the Library, filed an application to the Tribunal on 17 February 1953, for 
rescission of the Secretary General's decision of 11 June 1952 to terminate her 
employment, for reinstatement in her post and for compensation ; 

Whereas a memorandum was presented to the Tribunal in her name and in 
the name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 

Whereas the Respondent filed his answer to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953 ; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 23 
July 1953. 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 1 May 1947 when 
she was appointed on a temporary (later, temporary-indefinite) contract as 
clerk-stenographer in the General Languages Division, Department of Conference 
and General Services. In 1949 the Applicant was transferred as clerk-typist to 
the Library Services of the Department of Public Information and thence to the 
Documents Index Unit of the Library. On 11 June 1952 the Bureau of Personnel 
addressed a letter to the Applicant informing her that the Secretary General, 
under the authority granted him by Staff Regulation 9.1 (c), had decided not 
to continue her employment and that her appointment would be effectively ter- 
minated on 11 July 1952. On 23 June the Applicant requested the Administration 
to reconsider its decision to terminate her appointment and, in view of the refusal 
encountered, filed an appeal with the Joint Appeals Board. Adverse comment 
about the Applicant was made by the State Department on or about 26 June 1952. 
After receiving the recommendations adopted by the Joint Appeals Board, the 
Secretary General informed the Applicant, by letter of 5 December 1952, that he 
reaffirmed his decision to terminate her appointment. On 17 February 1953 the 
Applicant filed an application to the Tribunal requesting reinstatement in the 
post previously held by her. 

Whereas the Applicant’s principal contentions are that— 

(a) The termination resulted from pressure exercised upon the Secretary 
General of the Internal Security Subcommittee of the U. 8S. Senate and the State 
Department of the United States in violation of the Charter and the Staff 
Regulations ; 

(b) The termination violated the Applicant’s right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights laid down in the Universal Declaration of Human Rights; 
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(c) The Respondent violated recognized standards of due process in withhold- 
ing specific reasons for the termination ; : 

(d) Staff Regulation 9.1 (c) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts as such an interpre- 
tation would conflict with the tenor of the entire body of Staff Regulations; 

(e) Whatever interpretation is given to Staff Regulation 9.1 (c), the Appli- 
cant claims that under the rights acquired under Staff Regulation 12.1 she is 
entitled to benefit from the legal position existing prior to revision of the Regu- 
lations and, furthermore, that she must be informed of the exact reason for her 
termination and have full recourse to all means of appeal. 

Whereas the Respondent’s answer is that— 

(a) The Respondent is entitled without doubt to receive information as to 
staff members from member governments ; 

(b) The Respondent denies that matters of opinion or belief were the cause 
of the termination of the Applicant’s appointment ; 

(c) The Secretary General is not required to give specific reasons for 
terminating temporary-indefinite contracts under the terms of Staff Regula 
tion 9.1 (¢); 

(d) The question of acquired rights does not arise in connection with the 
amendment to the Regulations; 

(ce) The Respondent asserts that there is no evidence produced that he 
acted from prejudice or for unlawful purposes. 

The Tribunal having deliberated until 21 August 1953, now pronounces 
the following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. 
It is part of the Tribunal’s function, however, to consider whether the termina- 
tion of the Applicant’s employment is in conformity with the provisions of the 
Staff Regulations and the Staff Rules. 

2. The Applicant contends that when she entered the service of the United 
Nations, the Staff Regulations then in force did not permit the Secretary 
General to terminate a temporary appointment without stating the reasons. 

She also contends that those Staff Regulations continue to apply to her, al- 
though they have been changed by the General Assembly, because she enjoys the 
benefit of an “acquired right” in this connection. 

She further submits that relations between the United Nations and its staff are 
contractual in nature and that consequently the two parties are bound by the 
contract and neither party may change its provisions without the consent of 
the other. 

She points out in addition that regulation 28 of the former Staff Regulations 
states that: “These regulations may be supplemented or amended by the General 
Assembly, without prejudice to the acquired rights of members of the staff’: 
and that this provision was reproduced in regulation 12.1 of the new Staff 
Regulations. 

3. The Tribunal considers that relations between staff members and the United 
Nations involves various elements and are consequently not solely contractual 
in nature. 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff, and consequently the right to 
change them. 

The General Assembly under that Article established new Staff Regulations and 
decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous staff regulations. 

It follows from the foregoing that notwithstanding the existence of contracts 
between the United Nations and staff members, the legal regulations governing 
the staff are established by the General Assembly of the United Nations. 

In determining the legal position of staff members a distinction should be 
made between contractual elements and statutory elements: 

All matters being contractual which affect the personal status of each 
staff member, e. g., nature of his contract, salary, grade; 

All matters being statutory which affect in general the organization of 
the international civil service, and the need for its proper functioning, e. g., 
general rules that have no personal reference. 
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While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be 
changed at any time through regulations established by the General Assembly, 
and these changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional Staff 
Regulations and article XII of the new Staff Regulations in this manner. 

With regard to the case under consideration the Tribunal decides that a statu- 
tory element is involved and that in fact the question of the termination of 
temporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rights cannot be invoked. 

4. The Applicant states that she showed outstanding professional ability dur- 
ing her service in the United Nations. Her counsel stated before the Tribunal 
that “Interestingly enough, her name appears on the State Department list of 
those who received adverse comments.” 

5. The Respondent states that in this case he invoked the provisions of Article 
9.1(c) in terminating the Applicant’s appointment; that in so doing without 
stating the reason he took a decision which in his opinion was in the interest 
of the United Nations; that his conception of the interest of the United Nations 
was not subject to review by this Tribunal; that above all no proof had been 
submitted that his decision had been based on improper grounds; and that in 
those circumstances his decision could not be called in question or rescinded by 
the Tribunal. 

6. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
resolution 590 (VI) on 2 February 1952, was to invest the Secretary General 
with discretionary powers in the termination of temporary appointments. 

7. Article 9.1(c) provides that the Secretary General may terminate temporary 
appointments, if in his opinion such action would be in the interest of the United 
Nations. 

8. Such discretionary powers must be exercised without improper motive so 
that there shall be no misuse of power, since any such misuse of power would 
eall for the rescinding of the decision. 

9. With regard to the case under consideration, no evidence has established 
improper motivation and the Tribunal accordingly rejects the claim. 

10. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination ; 

(0) for additional remedial relief to the extent of $3,150; 

(c) for reimbursement of legal costs amounting to $1,050; and has con- 
sidered the Respondent's reply. 

the Tribunal awards 

(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 

(b) no amount for remedial relief; 

(c) no amount for costs; 


and so orders. 
SUZANNE BASsTID, 


President. 
CROOK, 

Vice President. 

STURE PETREN, 

Vice President. 

OMAR LOUTFI, 

Alternate Member. 
Geneva, 21 August 1953. 
MANI SANASEN, 

Executive Secretary of the Administrative Tribunal. 


STATEMENT BY MR. PETREN 


On the question of acquired rights, I have reached the same conclusion as the 
majority of the Tribunal, as the General Assembly, in adopting the new Staff 
Regulations, did not contemplate a transitional stage for contracts in force at 
the time of its decision, and as the Applicant’s contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1(c). 

(Signed) Srure Perrin. 
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UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 Auaust 1953. 
Original: English 


JUDGMENT NO, 21 


Case No. 29: Rubin against the Secretary General of the United Nations 


The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President ; Mr. Sture Petrén, Vice Presi- 
dent: Mr. Omar Loutfi, alternate member. 

Whereas Martin H. Rubin, former member of the Documents and Sales Divi- 
sion, Department of Conference and General Services, filed an application to the 
Tribunal on 17 February 1953 for rescission of the Secretary General’s decision 
of 22 May 1952 to terminate his employment, for reinstatement in his post, and 
for compensation ; 

Whereas a memorandum was presented to the Tribunal in his name and in the 
name of other Applicants ; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensa- 
tion for the request for reinstatement ; 

Whereas the Respondent filed his answer to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953 ; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules ; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 
23 July 1953 ; 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 8 October 1946 
when he was appointed on a temporary (later, temporary-indefinite) contract as 
Junior Printing Officer in the Documents and Sales Division of the Department of 
Conference and General Services. On 22 May 1952 the Bureau of Personne! noti- 
fied the Applicant that his appointment would be effectively terminated on 30 
June 1952 under the provisions of Staff Regulation 9.1 (c). On 20 June 1952 the 
Applicant requested the Administration to reconsider its decision to terminate 
his appointment and, in view of the refusal encountered, filed an appeal with the 
Joint Appeals Board. After receiving the Board’s report on the case, the Secre- 
tary General informed the Applicant on 5 December 1952 that he reaffirmed his 
decision to terminate his appointment. On 17 February 1953 the Applicant filed 
an application to the Tribunal requesting reinstatement in the post previously 
held by him. 

Whereas the Applicant’s principal contentions are that— 

(a) The procedure employed by the Secretary General prior to termination 
was irregular and in violation of the Staff Regulations; 

(>) Applicant’s performance of his work at all times brought full approval 
and his annual reports prove this; 

(c) Applicant was not submitted to the Walters Selection Committee; 

(qd) Applicant was recommended for a permanent contract only one week 
before his termination; 

(e) Applicant was terminated without cause assigned or ascertainable; 

(f) The Respondent violated recognized standards of due process in with- 
holding specific reasons for the termination ; 

(g) Staff Regulation 9.1 (¢c) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts as such an interpre- 
tation would conflict with the tenor of the entire body of Staff Regulations; 

(h) Whatever interpretation is given to Staff Regulation 9.1 (c), the Appli- 
cant claims that acquired rights under Staff Regulation 12.1 entitle him to the 
disclosure of specific reasons for termination and to full recourse to the appeals 
procedure. 

Whereas the Respondent's answer is that: 

(a) The Secretary General is not required to give specific reasons for term!- 
at temporary-indefinite contracts under the terms of Staff Regulation 

Ld (ec): 

(b) Staff Regulation 9.1 (c) was intended to be a clarification of regulations 

in force prior to the General Assembly's adoption of the new regulations in 
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February 1952. Thus the question of acquired rights does not arise in this 
connection ; 

(c) The termination of Applicant's appointment was not related to matters 
of opinion or belief; 

(d) The Respondent asserts that there is no evidence to show that he acted 
from prejudice, in bad faith, or out of a mistake of law. 

The Tribunal having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agree- 
ment might actually have had on the decision taken in respect of the Applicant. 
It is part of the Tribunal’s function, however, to consider whether the termina- 
tion of the Applicant’s employment is in conformity with the provisions of the 
Staff Regulations and the Staff Rules. 

2. The Applicant contends that when he entered the service of the United 
Nations, the Staff Regulations then in force did not permit the Secretary 
General to terminate a temporary-indefinite appointment without stating the 
reasons. 

He also contends that those Staff Regulations continue to apply to him, al- 
though they have been changed by the General Assembly, because he enjoys 
the benefit of an “acquired right” in this connection. 

He further submits that relations between the United Nations and its staff 
are contractual in nature and that consequently the two parties are bound by 
the contract and neither party may change its provisions without the consent 
of the other. 

He points out in addition that regulation 28 of the former Staff Regulations 
states that: “These regulations may be supplemented or amended by the 
General Assembly, without prejudice to the acquired rights of members of the 
staff’; and that this provision was reproduced in regulation 12.1 of the news 
Staff Regulations. 

3. The Tribunal considers that relations between staff members and the United 
Nations involve various elements and are consequently not solely contractual 
in nature. 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff, and consequently the right to 
change them. 

The General Assembly under that Article established new Staff Regulations 
and decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous staff regulations. 

It follows from the foregoing that notwithstanding the existence of con- 
tracts between the United Nations and staff members, the legal regulations 
governing the staff are established by the General Assembly of the United 
Nations. 

In determining the legal position of staff members a distinction should be 
made between contractual elements and statutory elements: 

All matters being contractual which affect the personal status of each 
staff member, e. g., nature of his contract, salary, grade; 

All matters being statutory which affect in general the organization of the 
international civil service, and the need for its proper functioning, e. g., 
general rules that have no personal reference. 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements, on the other hand, may always be changed 
at any time through regulations established by the General Assembly and these 
changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional Staff 
Regulations and article XII of the new Staff Regulations in this manner, 

With regard to the case under consideration, the Tribunal decides that a 
statutory element is involved and that, in fact, the question of the termination 
of temporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rig'its cannot be invoked. 

4. The Tribunal has examined the whole of the personnel file and all papers 
relating to the Applicant and finds as follows: 

(I) As to conduct outside United Nations: 

(a) there is no evidence that this Applicant took any part in political 
activities of any kind; 

(b) he was not called before the Grand Jury; 
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(ec) he was not summoned before the Internal Security Subcommittee of 
the U. S. Senate; 

(d) he was not the subject of any adverse comment by the State Depart 
ment 

(II) As to his work: 

a) his reports from 1947 to 1952 have given him either an average o1 
above average rating; 

(») the comments of his next supervisor as to the overall rating have 
been either “satisfactory” or “very good” throughout his service; 

(c) in his most recent report, in March 1952, he is given credit for bring 
ing new ideas to his daily work problems and is described as a “devoted staff 
member” ; 

(d) phrases like “especially industrious,” “devoted to his job,” “consider 
able resourcefulness,” and “good judgment,” appear throughout his reports ; 

(e) one week prior to dismissal he had been recommended by his imme 
diate supervisor for a permanent contract ; 

(f) his case was never submitted to the Walters Committee, although 
similar cases (e. g., Marjorie Zap) were so submitted. 

(III) Asto personnel actior 

The Applicant was interviewed on a number of occasions and asked to 
resign voluntarily with payment of indemnities. 

Article 9.1 (c) provides that the Secretary General may terminate temporary 
appointments if, in his opinion, such action would be in the interests of the 
United Nations. 

The discussions in the Fifth Committee show that the intention of the authors 
of the United Nations Staff Regulations approved by General Assembly resolution 
590 (VI) on 2 February 1952 was to invest the Secretary General with discretion- 
ary powers in the termination of temporary appointments. 

It is not a question of the opinion of the Tribunal but of the opinion of the 
Secretary General. 

It is for the Tribunal to be satisfied that such discretionary powers are exer- 
cised without improper motive so that there shall be no misuse of power since 
such misuse of power would call for the rescinding of the decision. 

Since in this case there is no evidence of any kind, the assertion of the Respon- 
ent that there is no evidence to show that he acted from prejudice, in bad faith 
or out of a mistake of law, must be accepted as a correct assertion. 

Accordingly, the Applicant having failed to establish improper motivation, the 
Tribunal has no alternative but to reject the claim. 

5. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination; 

(b) for additional remedial relief to the extent of $5,048; 

(c) for reimbursement of legal costs amounting to $1,682: 
and has considered Respondent’s reply ; 

the Tribunal awards- 

(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 

(0) no amount for remedial relief; 

(c) no amount for costs; 
and so orders. 

Suzanne Bastin, 
President. 
CROOK, 
Vice President. 
SturE Petren, 
Vice President. 
OMAR LOUTFI, 
Alternate Member. 

Geneva, 21 August 1953. 

MANI SANASEN, 
Beecutive Secretary of the Administrative Tribunal. 


STATEMENT BY MR. PETREN 


On the question of acquired rights, I have reached the same conclusion as 
the majority of the Tribunal, as the General Assembly, in adopting the new Staff 
Regulations, did not contemplate a transitional stage for contracts in force at 
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the time of its decision, and as the Applicant’s contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1 (c). 


(Signed) Strure Perreén. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAI 


21 Avuaust 1953. 
Original: English 
JUDGMENT NO. 22 


Case No. 30: Kagen-Pozner against the Secretary General of the United Nations 

The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President; the Lord Crook, Vice President; Mr. Sture Petrén, Vice 
President; Mr. Omar Loutfi, alternate member. 

Whereas Helen Kagen-Pozner, former member of the Language Services Di- 
vision, Department of Conference and General Services, filed an application to the 
Tribunal on 17 February 1953, for rescission of the Secretary General’s decision 
of 29 May 1952 to terminate her employment, for reinstatement in her post and 
for compensation ; 

Whereas a memorandum was presented to the Tribunal in her name and in 
the name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed for a request for compensation ; 

Whereas the Respondent filed his answer to the application on 20 March 19538 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 
23 July 1953; 

Whereas the Tribunal has received from the Staff Council of the United Na 
tions Secretariat a written statement of its views on the questions of principle 
involved in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant first served on a temporary appointment as a verbatim reporter 
in the Editorial Division cf the Department of Conference and General Services 
from 18 September 1946 to 3 July 1947. On 2 September 1947 she reentered 
the Secretariat as a translator in the Languages Division of the Department 
of Conference and General Services and received a temporary-indefinite contract 
on 1 January 1948. On 29 May 1952, the Bureau of Personnel notified the 
Applicant of the termination of her appointment under the terms of Staff Regu- 
lation 9.1 (c) and with effect on 15 July 1952. On 20 June the Applicant re- 
quested the Administration to reconsider its decision to terminate her appoint 
ment and, in view of the refusal encountered, filed an appeal with the Joint 
Appeals Board. The Board held a hearing on 12 August 1952 but made no report 
to the Secretary General on the case. The Board member representing the staff 
was called before the Internal Security Subcommittee of the United States 
Senate in October and subsequently withdrew from the Board. On 8 January 
1953, the Applicant requested direct submission of her case to the Tribunal 
and on 12 January, the Secretary General signified his agreement in accordance 
with article 7 of the Statute. On 17 February 19538, the Applicant filed an 
application to the Tribunal requesting reinstatement in the post previously held 
by her. 

Whereas the Applicant's principal contentions are that 

(a) The termination resulted from pressure exercised upon the Secretary 
General by the Senate Subcommittee and the State Department of the United 
States in violation of the Charter and the Staff Regulations ; 

(b) The termination violated the Applicant’s right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights laid down in the Universal Declaration of Human Rights; 

(c) The Respondent violated recognized standards of due process in with- 
holding specific reasons for the termination ; 

(d) Staff Regulation 9.1 (c) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts as such an inter- 
pretation would conflict with the tenor of the entire body of Staff Regulations ; 

(e) Whatever interpretation is given to Staff Regulation 9.1 (c), the Appli- 
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cant claims that under the rights acquired under Staff Regulation 12.1 she 
is entitled to benetit from the legal position existing prior to revision of the 
Regulations and, furthermore, that she must be informed of the exact reason 
for her termination and have full recourse to all means of appeal. 

Whereas the Respondent’s answer is that— 

(a) The Respondent is entitled without doubt to receive information as to 
staff members from member governments; 

(b) The Respondent denies that matters of opinion or belief were the cause 
of the termination of the Applicant’s appointment ; 

(c) The Secretary General is not required to give specific reasons for termi- 
nating temporary-indefinite contracts under the terms of Staff Regulation 
9.1 (c); 

(d) The question of acquired rights does not arise in connection with the 
amendment to the Regulations; 

(e) The Respondent asserts that there is no evidence produced that he acted 
from prejudice or for unlawful purposes. 

The Tribunal having deliberated until 21 August 1953 now pronounces the 
following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass 
judgment on the validity, in relation to the Charter, of an agreement made 
between the Secretary General and a Member State, whatever influence this 
agreement might actually have had on the decision taken in respect of the 
Applicant. It is part of the Tribunal’s function, however, to consider whether 
the termination of the Applicant’s appointment is in conformity with the pro- 
visions of the Staff Regulations and the Staff Rules. 

2. The Applicant contends that when she entered the service of the United 
Nations, the Staff Regulations then in force did not permit the Secretary General 
to terminate a temporary appointment without stating the reasons. 

She also contends that those Staff Regulations continue to apply to her, 
although they have been changed by the General Assembly, because she enjoys 
the benelit of an “acquired right” in this connection. 

She further submits that relations between the United Nations and its staff 
are contractual in nature and that consequently the two parties are bound by 
the contract and neither party may change its provisions without the consent 
of the other. 

She points out in addition that Regulation 28 of the former Staff Regulations 
states that: “These regulations may be supplemented or amended by the Gen- 
eral Assembly, without prejudice to the acquired rights of members of the staff,” 
and that this provision was reproduced in Regulation 12.1 of the new Staff 
Regulations. 

3. The Tribunal considers that relations between staff members and the 
United Nations involve various elements and are consequently not solely con- 
tractual in nature. 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff, and consequently the right to 
change them. 

The General Assembly under that Article established new Staff Regulations 
and decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous Staff Regulations. 

It follows from the foregoing that notwithstanding the existence of contracts 
between the United Nations and staff members, the legal regulations governing 
the staff are established by the General Assembly of the United Nations. 

In determining the legal position of staff members a distinction should be 
made between contractual elements and statutory elements: 

All matters being contractual which affect the personal status of each 
staff member, e. g., nature of her contract, salary, grade; 

All matters being statutory which affect in general the organization of 
the international civil service, and the need for its proper functioning; 
e. g., general rules that have no personal reference. 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be 
changed at any time through regulations established by the General Assembly, 
and these changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional 
Staff Regulations and article XII of the new Staff Regulations in this manner. 

With regard to the case under consideration the Tribunal decides that a 
statutory element is involved and that in fact the question of the termination 
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of temporary appointments is one of a general rule subject to amendment by 
the General Assembly and against which acquired rights cannot be invoked. 

4. The Applicant states that she showed outstanding professional ability during 
her service in the United Nations and that her appointment was terminated 
consequent upon the inclusion of her nam» on the list of persons as to whom 
the State Department had made adverse comments. 

5. The Respondent states that in this case he invoked the provisions of article 
9.1 (c) in terminating the Applicant’s appointment; that in so doing without 
stating the reason he took a decision which in his opinion was in the interest 
of the United Nations; that his conception of the interest of the United Nations 
was not subject to review by this Tribunal; that above all no proof had been 
submitted that his decision had been based on improper grounds; and that in 
those circumstances his decision could not be called in question or rescinded by 
the Tribunal. 

6. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
Resolution 590 (VI) on 2 February 1952, was to invest the Secretary General with 
discretionary powers in the termination of temporary appointments. 

7. Article 9.1 (c) provides that the Secretary General may terminate temporary 
appointments, if in his opinion such action would be in the interest of the United 
Nations. 

8. Such discretionary powers must be exercised without improper motive so 
that there shall be no misuse of power, since any such misuse of power would 
eall for the rescinding of the decision. 

9. With regard to the case under consideration, no evidence has established 
improper motivation and the Tribunal accordingly rejects the claim. 

10. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination: 
(b) for addiitonal remedial relief to the extent cf $5.700; 
(c) for reimbursement of legal costs amounting to $1,900; 
and has considered Respondent’s reply; 
the Tribunal awards 
(a) Since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 
(b) no amount for remedial relief; 
(c) no amount for costs; 
and so orders. 
SUZANNE BAstIp, 
President. 
Crook, 
Vice President. 
Sture Petren, 
Vice President. 
Oxwar LOUTFI, 
Alternate Member. 

Geneva, 21 August 1953. 

MANTI SANASEN, 
Brecutive Secretary of the Administrative Tribunal. 


STATEMENT BY MR. PETREN 


On the question of acquired rights, I have reached the same conclusion as the 
majority of the Tribunal, as the General Assembly, in adopting the new Staff 
Regulations, did not contemplate a transitional stage for contracts in force at the 
time of its decision, and as the Applicant’s contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1 (c). 


(Signed) Sture Perrén. 





UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AvcUsT 1953. 
Original: English 
JUDGMENT NO. 23 


Case No. 81: Sokolow against the Secretary Gencral of the United Nations 
The Administrative Tribunal of the United Nations, composed of Madame Paul 
Rastid, President ; the Lord Crook, Vice President; Mr. Sture Petrén, Vice Presi- 
dent; Mr. Omas Loutfi, alternate member. 
25403—53—pt. 3——-4 
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Whereas Sonya J. Sokolow, former member of the Language Services Divi- 
sion, Department of Conference and General Services, filed an application to the 
Tribunal on 17 February 1953 for rescission of the Secretary General's decision 
of 19 May 1952 to terminate her employment, for reinstatement in her post, and 
for compensation ; 

Whereas a memorandum was presented to the Tribunal in her name and in the 
name of other Applicants ; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 

Whereas the Respondent filed his answer to the application on 20 March 1953 
ind his comments concerning damages on 10 August 1953 ; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 
23 July 1953 ; 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 12 May 1947 on a 
temporary (later temporary-indefinite) contract as a verbatim reporter in the 
Editorial Division of the Department of Conference and General Services. Prior 
to her engagement by the United Nations, the Applicant’s previous employers had 
lent her services in 1945 for work during the United Nations conference on Inter- 
national Organization and in 1946 during the second part of the first session of 
the General Assembly. On 19 May 1952 the Bureau of Personnel notified the 
\pplicant of the termination of her appointment under the terms of Staff Regu- 
lation 9.1 (¢) and with effect on 30 June 1952. On 5 December 1952, after receiv- 
ing the report of the Joint Appeals Board, the Secretary General informed the 
Applicant of his decision to reaffirm the termination of her appointment. On 
17 February 1953 the Applicant filed an application to the Tribunal requesting 
reinstatement in the post previously held by her. 

Whereas the Applicant's principal contentions are that— 

(a) The termination resulted from pressure exercised upon the Secretary 
General by the Senate Subcommittee and the State Department of the United 
States in violation of the Charter and the Staff Regulations; 

(b) The termination violated the Applicant’s right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights laid down in the Universal Declaration of Human Rights; 

(c) The Respondent violated recognized standards of due process in with- 
holding specific reasons for the termination ; 

(d) Staff Regulation 9.1 (c) does not grant absolute discretion to the Secretary 
General in terminating temporary-indefinite contracts, as such an interpretation 
would conflict with the tenor of the entire body of Staff Regulations; 

(e) Whatever interpretation is given to Staff Regulation 9.1 (c), the Applicant 
claims that under the rights acquired under Staff Regulation 12.1 she is entitled 
to benefit from the legal position existing prior to revision of the Regulations, 
and, furthermore, that she must be informed of the exact reason for her termina- 
tion and have full recourse to all means of appeal. 

Whereas the Respondent’s answer is that 

(a) The Respondent is entitled without doubt to receive information as to 
staff members from member governments; 

(b) The Respondent denies that matters of opinion or belief were the cause 
of the termination of the Applicant’s appointment; 

(c) The Secretary General is not required to give specific reasons for termi- 
nating temporary-indefinite contracts under the terms of Staff Regulation 9.1 
(c)5 

(d) The question of acquired rights does not arise in connection with the 
amendment to the Regulations; 

(e) The Respondent asserts that there is no evidence produced that he acted 
from prejudice or for unlawful purposes. 

The Tribunal having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
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might actually have had on the decision taken in respect of the Applicant. It is 
part of the Tribunal’s function, however, to consider whether the termination of 
the Applicant’s employment is in conformity with the provisions of the Staff 
Regulations and the Staff Rules. 

2. The Applicant contends that when she entered the service of the United 
Nations, the Staff Regulations then in force did not permit the Secretary Gen- 
eral to terminate a temporary appointment without stating the reasons. 

She also contends that those Staff Regulations continue to apply to her, 
although they have been changed by the General Assembly, because she enjoys 
the benefit of an “acquired right” in this connexion. 

She further submits that relations between the United Nations and its staff 
are contractual in nature and that consequently the two parties are bound by 
the contract and neither party may change its provisions without the consent of 
the other. 

She points out in addition that regulation 28 of the former Staff Regulations 
states that: “These regulations may be supplemented or amended by the Gen- 
eral Assembly, without prejudice to the acquired rights of members of the staff’; 
and that this provision was reproduced in regulation 12.1 of the new Staff Regu- 
lations. 

38. The Tribunal considers that relations between staff members and the United 
Nations involve various elements and are consequently not solely contractual 
in nature. 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff, and consequently the right to 
change them. 

The General Assembly under that Article established new Staff Regulations 
and decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous staff regulations. 

It follows from the foregoing that notwithstanding the existence of contracts 
between the United Nations and staff members, the legal regulations governing 
the staff are established by the General Assembly of the United Nations. 

In determining the legal position of staff members a distinction should be made 
between contractual elements and statutory elements: 

All matters being contractual which affect the personal status of each 
staff member e. g. nature of his contract, salary, grade; 

All matters being statutory which affect in general the organization of 
the international civil service, and the need for its preper functioning, e. g., 
general rules that have no personal reference. 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be changed 
at any time through regulations established by the General Assembly, and these 
changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional 
Staff Regulations and article XIT of the new Staff Regulations in this manner. 

With regard to the case under consideration the Tribunal decides that a 
statutory element is involved and that in fact the question of the termination of 
temporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rights cannot be invoked. 

4. The Applicant states that she showed outstanding professional ability 
during her service in the United Nations, and that her appointment was ter- 
minated consequent upon the inclusion of her name on the list of persons as to 
whom the State Department had made adverse comments. 

5. The Respondent states that in this case he invoked the provisions of Article 
9.1 (c) in terminating the Applicant’s appointment; that in so doing without 
stating the reason he took a decision which in his opinion was in the interest of 
the United Nations; that his conception of the interest of the United Nations 
was not subject to review by this Tribunal; that above all no proof had been 
submitted that his decision had been based on improper grounds; and that in 
those circumstances his decision could not be called in question or rescinded by 
the Tribunal. 

6. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
resolution 590 (VI) on 2 February 1952, was to invest the Secretary General 
with discretionary powers in the termination of temporary appointments. 

7. Article 9.1 (c) provides that the Secretary General may terminate tem- 
porary appointments, if in his opinion such action would be in the interest of 
the United Nations. 
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8. Such discretionary powers must be exercised without improper motive so 
that there shall b» no misuse of power, since any such misuse of power would 
. rth sscinding of the decision. 

7 With rte the Saas under consiceration, no evidence has established 
improper motivation and the Tribunal accordingly rejects the claim. 

10. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination ; 
(b) for additional remedial relief to the extent of $5,500 ; 
(c) for reimbursement of legal costs amounting to $1,850; 
and has considered Respondent’s reply ; 
the Tribunal awards 
(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 
(b) no amount for remedial relief; 
(c) no amount for costs; 


and so orders. 
SuZaANNE Bastin, 


President. 
CrooK, 
Vice President. 
Sturge Petrén, 
Vice President. 
Omar LovutrFt, 
Alternate Member. 
Geneva, 21 August 1953. 
Mant SANASEN, 
Exccutive Secretary of the Administrative Tribunal. 


STATEMENT BY MR. PETREN 


On the question of acquired rights, I have reached the same conclusion as the 
majrity of the Tribunal, as the General Assembly, in adopting the new Statf 
Kegulations, did not contemplate a transitional stage for contracts in force at 
the time of its decision, and as the Applicant's contract contained no provision 
prohib.ting the immediate application of the new Staff Regulation 9.1 (¢c). 

(Signed) Srure Petrén. 





UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AvucusT 1953. 
Original: English 


JUDGMENT NO. 24 


Case No. 82: Saperstein against the Secretary General of the United Nations 


The administrative tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President ; Mr. Sture Petrén, Vice Presi- 
dent; Mr. Omar Loutfi, alternate member ; 

Whereas Celia Saperstein, former member of the Press Division, Department 
of Public Information, filed an application to the Tribunal on 17 February 1953 
for rescission of the Secretary General’s decision of 15 July 1952 to terminate 
her employment, for reinstatement in her post, and for compensation ; 

Whereas a memorandum was presented to the Tribunal in her name and in 
the name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 

Whereas the Respondent filed his answer to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

- ee the Tribunal heard the parties in public session on 20, 21, 22, and 23 
uly 1953 ; . 

Whereas the Tribunal has received from the Staff Council of the United Nations 
— riat a written statement of its views on the questions of principle involved 
n this case; 
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Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 10 September 1947 
as a clerk-typist in the Press Division of the Department of Publie Information. 
After serving on fixed-term contracts, the Applicant received a temporary-indefi- 
nite contract on 1 June 1948. On 15 July 1952 the Bureau of lersonne! notified 
the Applicant that her appointment would be effectively terminated on 15 Septem- 
ber 1952 under the provisions of Staff Regulation 9.1 (ce). On 13 August 1952 
the Applicant requested the Administration to reconsider its decision to terminate 
her appointment and, in view of the refusal encountered, filed an appeal with 
the Joint Appeals Board. After receiving the Board’s report on the case, the 
Secretary General informed the Applicant on 5 December 1952 that he reaffirmed 
his decision to terminate her appointment. Ou. 17 February 1953 the Applicant 
filed an application to the Tribunal requesting reinstatement in the post previ- 
ously held by her. 

Whereas the Applicant’s principal contentions are that— 

(a) The procedure employed by the Secretary General prior to termination 
was irregular and in violation of the Staff Regulations; 

(lL) Applicant’s performance of her work at all times brought full approval 
and her annual reports prove this; 

(c) Applicant was not submitted to the Walters Selection Committee; 

(d) The termination was related to her staff activities and associations and 
in particular in respect of her participation as a member of the Staff Council in 
attempts to secure the reinstatement of seven persons, including four members of 
the Staff Council who had been terminated ; 

(e) Applicant was terminated without cause assigned or ascertainable: 

(/) The Respondent violated recognized standards of due process in withhold- 
ing specific reasons for the terminatiun ; 

(vy) Staff Regulation 9.1 (c) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts as such an interpre- 
tation would conflict with the tenor of the entire body of Staff Regulations; 

(h) Whatever interpretation is given to Staff Regulation 9.1 (¢), the Applicant 
claims that acquired rights under Staff Regulation 12.1 entitle her to the dis- 
closure of specific reasons for termination und to full recourse to the appeals 
procedure, 

Whereas the Respondent's answer is that— 

(a) The Secretary General is not required to give specific reasons for ter- 
minating temporary-indetinite contracts under the terms of Staff Regulation 
9.1 (c)3 

(b) Staff Regulation 9.1 (c) was intended to be a clarification of regulations 
in force prior to the General Assembly’s adoption of the new regulations in 
February 1952. Thus the question of acquired rights doves not arise in this 
connection; 

(c) The termination of Applicant’s appointment was not related to matters of 
opinion or belief ; 

(d) The Respondent asserts that there is no evidence to show that he acted 
from prejudice, in bad faith or out of a mistake of law. 

The Tribunal having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass jJudg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It is 
part of the Tribunal’s function, however, to consider whether the termination 
of the Applicant’s employment is in conformity with the provisions of the Staff 
Regulations and the Staff Rules. 

2. The Applicant contends that when she entered the service of the United 
Nations, the Staff Regulations then in force did not permit the Secretary General 
to terminate a temporary appointment without stating the reasons. 

She also contends that those Staff Regulations continue to apply to her, 
although they have been changed by the General Assembly, because she enjoys 
the benefit of an “acquired right” in this connection. 

She further submits that relations between the United Nations and its staff 
are contractual in nature and that consequently the two purties are bound by 
the contract and neither party may change its provisions without the consent of 
the other. 

She points out in addition that regulation 28 of the former Staff Regulations 
states that: “These regulations may be supplemented or amended by the 
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General Assembly, without prejudice to the acquired rights of members of the 
staff’; and that this provision was reproduced in regulation 12.1 of the new 
Staff Regulations. 

3. The Tribunal considers that relations between staff members and the 
United Nations involve various elements and are consequently not solely con- 
tractual in nature. 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff, and consequently the right to 
change them. 

The General Assembly under that Article established new Staff Regulations 
and decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous staff regulations. 

It follows from the foregoing that notwithstanding the existence of contracts 
between the United Nations and staff members, the legal regulations governing 
the staff are established by the General Assembly of the United Nations. 

In determining the legal position of staff members a distinction should be made 
between contractual elements and statutory elements: 

All matters being Contractual which affect the personal status of each 
staff member, e. g., nbhature of his contract, salary, grade ; 

All matters being statutory which affect in general the organization of the 
international civil service, and the need for its proper functioning, e. g., gen- 
eral rules that have no personal reference. 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be changed 
at any time through regulations established by the General Assembly, and these 
changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional 
Staff Regulations and article XII of the new Staff Regulations in this manner. 

With regard to the case under consideration the Tribunal decides that a statu- 
tory element is involved and that in fact the question of the termination of 
temporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rights cannot be invoked. 

4. The Tribunal has examined the whole of the personnel file and all papers 
relating to the Applicant and finds as follows: 

(A) As to conduct outside United Nations: 

(a) There is no evidence that this Applicant took any part in political 
activities of any kind; 

(b) she was not called before the Grand Jury; 

(c) she was not summoned before the Internal Security Subcommittee of 
the United States Senate; 

(d@) she was not the subject of any adverse comment by the State 
Department 

(B) As to her work: 

(a) Her reports from 1949 to 1952 have given her either an “average” or 
“above average” rating; 

(b) the comments of her next supervisor as to the overall rating have 
been either “satisfactory” or “very good” throughout her service ; 

(c) in her most recent report, in February 1952, the following ¢omment 
appeared : 

“Because of her years with us, her consistently high performance and her 
very keen interest in her work, she should be given an opportunity at a job 
that would take advantage of her experience and knowledge.” 

(d) her case was never submitted to the Walters’ Committee although 
similar cases (e. g., Marjorie Zap) were so submitted. 

(C) As to personnel action: 

The Applicant was offered the opportunity to resign voluntarily with pay- 
ment of indemnities. 

Article 9.1 (c) provides that the Secretary General may terminate temporary 
appointments if, in his opinion, such action would be in the interests of the 
United Nations. 

The discussions in the Fifth Committee show that the intention of the authors 
of the United Nations Staff Regulations approved by General Assembly resolu- 
tion 590 (VI) on 2 February 1952, was to invest the Secretary General with discre- 
tionary powers in the termination of temporary appointments. 

It is not a question of the opinion of the Tribunal but of the opinion of the 
Secretary General. 
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It is for the Tribunal to be satisfied that such discretionary powers are exer 
cised without improper motive so that there shall be no misuse of power, since 
such misuse of power would call for the rescinding of the decision. 

Since in this case there is no evidence of any kind, the assertion of the Re 
spondent that there is no evidence to show that he acted from prejudice, in bad 
faith or out of a mistake of law, must be accepted as a correct assertion. 

Accordingly, the Applicant having failed to establish improper motivation, the 
lribunal has no alternative but to reject the claim. 

5. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination; 
(b) for additional remedial relief to the extent of $3,190: 
(c) for reimbursement of legal costs amounting to $1,060; 
and has considered Respondent’s reply; 
the Tribunal awards 
(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 
(b) no amount for remedial relief: 
(c) no amount for costs; 
and so orders. 
SUZANNE BASTID, 
President. 
CROOK, 
Vice President. 
STurE PETREN, 
Vice President. 
OMAR LOUTFI, 
(iternate Member. 
Geneva, 21 August 1953 
MANI SANASEN, 
Executive Secretary of the Administrative Tribunal. 


STATEMENT BY Mr. PETREN 


On the question of acquired rights, I have reached the same conclusion as the 
majority of the Tribunal, as the General Assembly, in adopting the new Staff 
Regulations, did not contemplate a transitional stage for contracts in force at 
the time of its decision, and as the Applicant’s contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1 (c). 

(Signed) Srure Perren. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAI 


21 AuGusT 1953. 
Original: English 


JUDGMENT NO, 25 


Case No. 83: Van Tassel against the Secretary General of the United Nations 

The administrative tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President ; Mr. Sture Petrén, Vice Presi 
dent; Mr. Omar Loutfi, alternate member. 

Whereas Alfred J. Van Tassel, former member of the Special Projects Division, 
Technical Assistance Administration, filed an application to the Tribunal on 
17 February 1953 for rescission of the Secretary General's decision of 29 October 
1952 to terminate his employment, for reinstatement in his post, and for com- 
pensation ; 

Whereas a memorandum was submitted to the Tribunal in his name and in 
the name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953 ; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with Article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 
23 July 1953 ; 
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Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 23 June 1947 on 
a temporary (later, temporary-in 'efinite) contract as an economic affairs officer 
in the Division of Economie Stability and Development, Department of Economic 
Affairs. On 6 August 1950 the Applicant was transferred to the Technical 
Assistance Administration. Between 1 April 1952 and 25 June 1952 the Applicant 
appeared on several occasions as a witness before the Federal Grand Jury. On 
13 October 1952 the Applicant appeared as a witness before the Internal Security 
Subcommittee of the U. S. Sennte which was investigating the activities of U. S. 
citizens employed by the United Nations. At the Senate Subcommittee hearings, 
according to the record of the Subcommittee hearings, the Applicant invoked the 
privilege under the Fifth Amendment to the Constitution of the United States 
and refused to reply to certain of the quesions put to him. On 22 October 1952 
the Secretary General placed the Applicant on special leave. On 29 October 1952 
the Bureau of Personnel notified the Applicant of the termination of his appoint- 
ment um/er the terms of St: ff Regulation 9.1 (c) and with effect on 30 November 
1952. On 14 November 1952 the Applicant requested the Administration to recon- 
sider its decision to terminate his appointment. On 12 January 1953 the Secre- 
tary General ugreed to the submission of the application directly to the Tribunal 
in accordance with Article 7 of the Statute. On 17 February 1953 the Applicant 
filed an application to the Tribunal requesting reinstatement in the post pre- 
viously held by him. 

Whereas the Applicant’s principal contentions are that— 

(a) The termination resulted from pressure exercised upon the Secretary Gen- 
eral by the Senate Subcommittee and the State Department of the United Stutes 
in violation of the Charter and the Staff Rogulations; 

(b) The termination violated the Applicant's right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights lai i down in the Universal Declaration of Human Rights; 

(c) The Respondent violated recognized standards of due process in with- 
holding specifie reasons for the termination; 

(d) Staff Regulation 9.1 (¢) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts, as such an interpre- 
tation would conflict with the tenor of the entire body of Staff Regulations; 

(e) Whatever interpretation is given to Staff Regulation 9.1 (c), the Appli- 
cant claims that under the rights acquired under Staff Regulation 12.1, he is 
entitled to benefit from the legal position existing prior to revision of the 
Regulations and, furthermore, that he must be informed of the exact reason 
for his termination and have full recourse to all means of appeal. 

Whereas the Respondent's answer is that— 

(a) The Respondent is entitled without doubt to receive information as to 
staff members from member governments; 

(5) The Respondent denies that matters of opinion or belief were the cause 
of the termination of the Applicant's appointment ; 

(c) The Secretary General is not required to give specific reasons for termi- 
nating temporary-indefinite contracts under the terms of Staff Regulation 9.1 (c¢) ; 

(d) The question of acquired rights does not arise in connection with the 
amendment to the Regulations ; 

(e) The Respondent asserts that there is no evidence produced that he acted 
from prejudice or for unlawful purposes. 

The Tribunal having deliberated until 31 August 1953, now pronounces the 
following judgment : 

1. Under the terms of its Statute, the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It 
is part of the Tribunal’s function, however, to consider whether the termination 
of the Applicant’s employment is in conformity with the provisions of the Staff 
Regu'atious and the Staff Rules. 

2. The Applicant contends that when he entered the service of the United 
Nations, the Staff Regulations then in force did not permit the Secretary General 
to terminate a temporary appointment without stating the reasons. 

He also contends that those Staff Regulations continue to apply to him, 
although they have been changed by the General Assembly, because he enjoys 
the benetit of an “acquired right” in this connection. 
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He further submits that relations between the United Nations and its staff are 
contractual in nature and that consequently the two parties are bound by the 
contract and neither party may change its provisions without the consent of 
the other. 


He points out in addition that Regulation 28 of the former Staff Regulations 





states tliat: These Regulations may be supplemented or amended by the 
General Assembly, without prejudice to the acquired rights of members of the 
staff’; and that this provision was reproduced in Regulution 12.1 of the new 
Staff Regulations, 

3. Th lribunal considers that relations between staff members and the 


United Nations involve various elements and are consequently not solely con 
tractuai in nature 

Article 101 of the Charter gives the General Assembly the right to establis! 
regulations for the appointment of the staff, and consequently the right to 
change them. 

The General Assembly under that Article established new Staff Regulations and 
decided that these new Staff Regulations should become effective ou 1 March 


1952 and supersede all previous Statf Regulations 
It follows from the foregoing that notwithstanding the existence of contracts 
between the United Nations and staff members, the legal regulations govern 


ing the staff are established by the General Assembly of the United Nations 

In determining the legal position of staff members a distinction should be 
made between contractu elements and statutory elements: 

All matters being contractual which affect the personal status of each 
staff member, e. g., nature of his contract, salary, grade; 

All matters being statutory which affect in general the organization of 
the international civil service, and the need for its proper functioning, e 
general rules that have no personal reference, 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be changed 
at any time through regulations established by the General Assembly, and these 
changes are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional 
Staff Regulations and Article XII of the new Staff Regulations in this manner 

With regard to the case under consideration the Tribunal decides that a 
statutory element is involved and that in fact the question of the termination of 
telmporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rights cannot be invoked. 

4. The Applicant states that he showed outstanding professional ability dm 
ing his service in the United Nations, and that his appointment was terminated 
upon his appearance before the Grand Jury and the Internal Security Subcom 
mittee of the Senate Judiciary Committee and the inclusion of his name on the 
list of persons as to whom the State Departinent had made adverse comments 
5. The Respondent states that in this case he invoked the provisions of 
Article 9.1 (c) in terminating the Applicant’s appointment; that in so doin 
without stating the reason he took a decision which in his opinion was in the 
interest of the United Nations; that his conception of the interest of the United 
Nations was not subject to review by this Tribunal; that above all no proof had 
been submitted that his decision had been based on improper grounds; and that 
in those circumstances his decision could not be called in question or rescinded 
by the Tribunal 

6. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
Resolution 590 (VI) on 2 February 1952, was to invest the Secretary General 
with discretionary powers in the termination of temporary appointments. 

7. Article 9.1 (c) provides that the Secretary General may terminate tempo 
rary appointments, if in his opinion such action would be in the interest of the 
United Nations 

8. Such discretionary powers must be exercised without improper motive so 
that there shall be no misuse of power, since any such misuse of power would 
all for the rescinding of the decision, 

9. With regard to the case under consideration, no evidence has established 
improper motivation and the Tribunal accordingly rejects the claim. 

10. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination ; 
(6) for additional remedial relief to the extent of $9,225; 
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(c) for reimbursement of legal costs amounting to $3,075; 
and has considered Respondent’s reply ; 
the Tribunal awards 
(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 
(b) no amount for remedial relief; 
(c) no amount for costs; 
and so orders, 
SuZANNE Bastip, President. 
Crook, Vice President. 
Sture Petren, Vice President. 
OMAR LoutTrFI, Alternate Member. 
Geneva, 21 August 1953 
MANI SANASEN, 
Ezvecutive Secretary of the Administrative Tribunal. 


STATEMENT BY MR. PETREN 


On the question of acquired rights, I have reached the same conclusion as the 
majority of the Tribunal, as the General Assembly, in adopting the new Staff 
Kegulations, did not contemplate a transitional stage for contracts in force at 
the time of its decision, and as the Applicant's contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1 (c). 


(Signed) Srure Perren, 





UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AucustT 1953. 
Original: English 


DGMENT NO. 26 


9 


( e No. 34: Zap. Marjorie, against The Secretary General of the United Nations 

The Administrative Tribunal of the United Nations, composed of Madame Panl 
Bastid, President; the Lord Crook, Vice President; Mr. Sture Petrén, Vice 
President; Mr. Omar Loutfi, alt ate member 

Whereas Marjorie L. Zap, former member of the Division of Economic Stability 
and Development, Department of Economic Atfairs, filed an application to the 
rribuna 117 February 1953, for rescission of the Secretary General’s decision 
of 16 October 1952 to terminate her employment, for reinstatement in her post 
ind for compensation ; 

Whereas a memorandum was submitted to the Tribunal in her name and 

he name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953, in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953 

Whereas oral information was obtained at Headquarters from 15 to 21 April 





1958 it cordance with Article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 20, 21, 22, and 2 
July 1953; 

Whereas unal has received from the Staff Council of the United 
Na Sect written statement of its views on the questions of principle 

d 

WI eas the facts as to the Applicant are as follows: 

TT] ‘pplicant entered th vice of the United Nations on 5 May 1947 when 

e 1 ppointed on a temporary (later, temporary-indefinite) contract as an 
‘ Ss office n the Division of Economic Stability and Development, 

| f Neon Af rs. On 14 October 1952, the Applicant appeared 


efore the Internal Security Subcommittee of the U. S. Senate 
igating the activities of U. S. citizens employed by the United 
Nat At the hearing of the Senate subcommittee, the Applicant invoked the 


} Vile ler the Fifth Amendment to the Constitution of the United States 
ind refused to reply to certain of the questions put to her. On 16 October 1952, 
the D f the Bureau of Personnel notified the Applicant of the termination 
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of her appointment with effect on 21 November 1952, on the basis of a recom- 
mendation of the Walters Selection Committee. On 22 October 1952, the Secre- 
tary General placed the Applicant on special leave for the remainder of the 
notice period. On 12 November 1952, the Applicant requested the Administra- 
tion to reconsider its decision to terminate her appointment. On 8 January 
1953, the Secretary General agreed to the submission of the application directly 
to the Tribunal in accordance with Article 7 of the Statute. On 17 February 
1953, the Applicant filed an application to the Tribunal requesting reinstatement 
in the post previously held by her. 

Whereas the Applicant’s principal contentions are that— 

(a) The termination resulted from pressure exercised upon the Secretary 
General by the Senate Subcommittee and the State Department of the United 
States in violation of the Charter and the Staff Regu'ations; 

(6) The termination violated the Applicant’s right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights laid down in the Universal Declaration of Human Rights; 

(C) Staff Regulation 9.1 (¢c) does not grant absolute discretion to the Secre 
tary General in terminating temporary-indefinite contracts as such an interpre- 
tation would conflict with the tenor of the entire body of Statf Regulations; 

(d) The Respondent wrongfully based his decision to termin..te Ay pliesnt’s 
uppointment on the findings of the Selection Committee and violated recognized 
standards of due process 

(c) The Respondent displayed prejudice against the Applicant on account of 
her activities as an officer of the Staff Association and thereby violated her 
right of association in contravention of Staff Regulation 8.1. 

Whereas the Respondent's answer is that 

(a) The Respondent is entitled without doubt to receive information as to 
staff members from member governments; 

(b) The Respondent denies that matters of opinion or belief were the cause 
of the termination of Applicant’s appointment; 

(c) The Applicant's termination was properly based upon the recommendation 
of the Selection Committee which was made at a date prior to the Ayplicant’s 
appearance before the Internal Security Subcommittee of the U. S. Senate; 

(d) There was no denial of right of association since the Respondent turnished 

valid reason for termination; 

(e) The Respondent asserts that there is no evidence produced that he acted 

om prejudice or for unlawful purposes ; 

(f) In the alternative, invocation of the constitutional privilege by the Appli 
cant would in any case have justified termination of her appointment. 

The Tribunal having deliberated until 21 August 1953 now pronounces the 
following judgment: 

1. Under the terms of its Statute, the Tribunal is not competent to pass judgment 
yn the validity, in relation to the Charter. of an agreement made between the 
Secretary General and a Member State, whatever influence this agreement might 
actually have had on the decision taken in respect of the Applicant. It is part 
of the Tribunal's function, however, to consider whether the termination of the 
Applicant’s employment is in conformity with the provisions of the Staff Regula- 
tions and the Staff Rules. 
2. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
resolution 590 (VI) on 2 February 1952, was to invest the Secretary General with 
discretionary powers in the termination of temporary appointments. 

3. Article 9.1 (c) provides that the Secretary General may terminate temporary 
appointments, if, in his opinion, such action would be in the interest of the 
United Nations. 

ft. Such discretionary powers must be exercised without improper motive so 
that there shall be no misuse of power, since any such misuse of power would call 
for the rescinding of the decision. 

5. With regard to the case under consideration, the Applicant was informed 
that the reason for the termination of her appointment was a recommendation 
of the Walters Selection Committee ; 

The function of the Walters Selection Committee was to make recommenda- 
tions to the Secretary General as to which temporary staff (a) should be granted 
permanent appointments, or (b) should be placed on a further probationary 
period of one year, or (¢c) should be terminated ; 

On 8 October 1952 the Walters Committee made a recommendation jointly as 


to this Applicant and four other staff members, concerning whom it recom- 





mended as follows: 
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I committes rel i to recommend termination in the case of staff 
members wh ave ¢g n, and are giving, honourable service within the limit 
of their capacities, and whom \ have recommended for permanent appoint 
mit ; iv lieve ] e@ (it service categor\ Né vertheless, in view ot 

‘ \ I spa! 2 oO el »> ral Lit ve ge protes mal in the pro 
eg rv to t ohe ossible leve C1 ot prepared to recommend 
| el p] tmel na f tl Cases Nor Cat recommend a period 

‘ ; ' , termination of these five staff members and mm 

a ed pon, tayvoul ible consideration should simu 
! eclassification so as to enable the staf 
( h Oo! 
‘ ( ‘ ‘ e Director of the Bureau 
1 » the Ap] Stating ; 
Gene ‘ he m horough consideration to this re 
mittee] and vie f the commendation of the Committee 
rminate y tem] ry appoin nt. He has further decided 
I e post you pre ently occupy. 
that your appointment will be term 
! : 21 November 1952. At the same time, I wish to inform you that you 
l l pin such action would be in the interest of the 
\ ew Ve {f rea] ntment.” 
i. The T inal that the grounds alleged by the Respondent for the termi 
{ e Al can employment appear to be such as might cause the Secre 

( h the i n that the termination was in the interest of the 

I er A 1 (c) of the Staff Regulations 


‘ lence has established improper motivation for the termination 


f 4 : ‘ 
ng rribur rejects the clair 
Wher Tribunal has received claims as follows: 
f salary up to reinstatement, less amount paid at termination 
l notice ; 
b) for additional remedial relief to the extent of $4,325; 
for reimbursenient of legal costs amounting to $1,450; 
I has considered Re nde reply 
| buna rds 
) ! nstatement is not ordered, there can be no amount for full 
ila payme » date; 
no nint for re dial relief ; 
Oo amount for costs 


SUZANNE BASTID, 
President. 
CRooK, 
Vice President. 
STurRE PETREN, 
Vice President. 
OmAR LOUTFI, 
Alternate Member. 


MANI SANASEN, 
Exccutive Secretary of the Administrative Tribunal 


21 AvausT 1953 
Original: English 
JUDGMENT NO, 


Case No. 85: Zap, Herman, against The Secretary General of the United Nations 
The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President: the Lord Crook, Vice President; Mr. Sture Petrén, Vice 
President; Mr. Om Loutfi, alternate member. 
Whereas Herman Zap, 


Assistance Administration, filed an 


former member of the Fellowships Division, Technical 
application to the Tribunal on 17 February 
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», for rescission of the Secretary General's decision of 29 October 1952 to 
minate his employment, for reinstatement in his post, and for compensation; 
Whereas a memorandum wus submitted to the Tribunal in his name and in 
name of other Applicants; 


Whereas documents were produced on 28 and 29 July 1953 in justification of 


amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement ; 
Whereas the Respondent filed his reply to the application on 20 March 1953 
ind his comments concerning damages on 10 August 1953; 
Whereas oral information was obtained at Headquarters from 15 to 21 April 
3 in accordance with Article 9 (3) of the Tribunal's Rules; 
Vhereas the Tribunal heard the parties in public session on 20, 21, 22, and 


uly 1953; 


Whereas the Tribunal has received from the Staff Council of the United 





Nations Secretariat a written statement of its views on the questions of principle 
ved in this case; 
Whereas the facts as to the Applicant are as follows: 
The Applicant entered the service of the United Nations on 30 March 1949 as 
in economic affairs officer in the Division of Economic Stability and Development 
the Department of Economie Affairs. After serving on fixed-term contracts 
Ap] ant received a temporary-indefinite contract on 29 July 1949. On 


6 August 1950 the Applicant was transferred to the Technical Assistance Admin- 
stration On 14 October 1952 the Applicant appeared before the Internal 
Security Subcommittee of the U. S. Senate which was investigating the activities 





of U. S. citizens employed by | Nations. At the Subcommittee hearing 
the Applicant invoked the privi er the Fifth Amendment to the Consti- 
tion of the United States an | to reply to certain of the questions put 


to him. On 22 October 1952 the Secretary General placed the Applicant on 
special leave. On 29 October 1952 the Bureau of Versonnel notified the Applicant 
of the termination of his appointment under the terms of Staff Regulation 9.1 
ce) and with effect on 80 November 1952. On 12 November 1952 the Applicant 
requested the Administration to reconsider its decision to terminate his appoint- 
ment. On 8 January 1953 the Secretary General agreed that the case be sub- 
mitted directly to the Tribunal in accordance with article 7 of the Statute. On 
17 February 1953 the Applicant filed an application to the Tribunal requesting 
reinstatement in the post previously held by him 

Whereas the Applicant's principal contentions are that— 

(a) The termination resulted from pressure exercised upon the Secretary 
General by the Senate Subcommittee and the State Department of the United 
States in violation of the Charter and the Staff Regulations; 

(b) The termination violated the Applicant's right to independent political 
convictions as guaranteed to staff by the Staff Regulations and infringed the 
rights laid down in the Universal Declaration of Human Rights; 

(c) The Respondent violated recognized standards of due process in with- 
holding specific reasons for the termination ; 

(d) Staff Regulation 9.1 (c) does not grant absolute discretion to the Secre- 
tary General in terminating temporary-indefinite contracts as such an interpre- 
tation would conflict with the tenor of the entire body of Staff Regulations; 

(e) Whatever interpretation is given to Staff Regulation 9.1 (c), the Applicant 
claims that under the rights acquired under Staff Regulation 12.1 he is entitled 
to benefit from the legal position existing prior to revision of the Regulations and, 
furthermore, that he must be informed of the exact reason for his termination 
and have full recourse to all means of appeal. 

Whereas the Respondent’s answer is that 

(a) The Respondent is entitled without doubt to receive information as to staff 
members from member governments ; 

(b) The Respondent denies that matters of opinion or belief were the cause 
of the termination of the Applicant’s appointment ; 

(c) The Secretary General is not required to give specific reasons for termi- 


nating temporary-indefinite contracts under the terms of Staff Regulation 





8.4: 1034 
(@) The question of acquired rights does not arise in connexion with the 
amendment to the Regulations ; 
. (c) The Respondent asserts that there is no evidence produced that he acted 
from preiudice or for unlawful purposes. 
The Tribunal having deliberated until 21 August 1953 now pronounces the 


following judgment: 
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1. Under the terms of its Statute, the Tribunal is not competent to pass 
judgment on the validity, in relation to the Charter, of an agreement made 
between the Secretary General and a Member State, whatever influence this 
agieement might actually have had on the decision taken in respect of the 
Applicant It is part of the Tribunal’s function, however, to consider whether 
the termination of the Applicant's employment is in conformity with the provi- 
sions of the Staff Regulations and the Staff Rules 

2 The Applicant contends that when he entered the service of the United 


Nations, the Staff Regulations then in force did not permit the Secretary General 
to terminate a temporary appointment without stating the reasons. 

He also conte s that those Staff Regulations continue to apply to him, 
althy h the have been changed by the General Assembly, because he enjoys 
the benefit of an “acquired right” in this connexion 


lie further submits that relations between the United Nations and its staff 
are contractual in nature and that consequently the two parties are bound by 


i 


he contract and neither party may change its provisions without the consent of 
the other 

He points out, in addition, that Regulation 28 of the former Staff Regulations 
states that “These regulations may be supplemented or amended by the General 
Assembly, without prejudice to the acquired rights of members of the staff” ; 

d that this provision was reproduced in regulation 12.1 of the new Staff 
Regulations. 

3. The Tribunal considers that relations between staff members and the 
United Nations involve various elements and are consequently not solely con 


tractual in nature 

Article 101 of the Charter gives the General Assembly the right to establish 
regulations for the appointment of the staff and consequently the right to change 
the 


The General Assembly under that Article established new Staff Regulations 
| decided that these new Staff Regulations should become effective on 1 March 
1952 and supersede all previous staff regulations 

It follows from the foregoing that, notwithstanding the existence of contracts 
hetween the United Nations and staff members, the legal regulations governing 
the staff are established by the General Assembly of the United Nations. 

In determining the legal position of staff members a distinction should be made 
between contractual elements and statutory elements: 

All matters being contractual which affect the personal status of each staff 

, nature of his contract, salary grade; 

All matters being statutory which affect in general the organization of the 
international civil service, and the need for its proper functioning, e. g., 
general rules that have no personal reference. 

While the contractual elements cannot be changed without the agreement of 
the two parties, the statutory elements on the other hand may always be changed 
at any time through regulations established by the General Assembly, and these 
chanves are binding on staff members. 

The Tribunal interprets the provisions of Regulation 28 of the Provisional Staff 
Rexulations and article XII of the new Staff Regulations in this manner. 

With regard to the case under consideration the Tribunal decides that a statu- 
tory element is involved and that in fact the question of the termination of 
temporary appointments is one of a general rule subject to amendment by the 
General Assembly and against which acquired rights cannot be invoked. 

4. The Applicant states that he showed outstanding professional ability during 
his service in the United Nations, and that his appointment was terminated upon 
} 

( 


memoer, @. 2 





s appearance before the Internal Security Subcommittee of the Senate Judiciary 

W ttee 
». The Respondent states that in this case he invoked the provisions of Article 
9.1 (c) in terminating the Applicant’s appointment; that in so doing without 
stating the reason he took a decision which in his opinion was in the interest of 
the United Nations; that his conception of the interest of the United Nations was 
not subject to review by this Tribunal; that above all no proof had been sub- 
mitted that his decision had been based on improper grounds: and that in those 
circumstances his decision could not be called in question or rescinded by the 
Tribunal. 

6. The discussions in the Fifth Committee show that the intention of the 
authors of the United Nations Staff Regulations approved by General Assembly 
resolution 590 (VI) on 2 February 1952, was to invest the Secretary General with 
discretionary powers in the termination of temporary appointments. 
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7. Article 9.1 (c) provides that the Secretary General may terminate tempo- 
rary appointments, if in his opinion such action would be in the interest of the 
United Nations. 

8. Such discretionary powers must be exercised without improper motive so 
that there shall be no misuse of power, since any such misuse of power would call 
for the rescinding of the decision. 

9. With regard to the case under consideration, no evidence has established 
improper motivation and the Tribunal accordingly rejects the claim. 

10. Whereas the Tribunal has received claims as follows: 

(a) for full salary up to reinstatement, less amount paid at termination; 
(b) for additional remedial relief to the extent of $6,085: 
(c) for reimbursement of legal costs amounting to $2,095; 
and has considered Respondent’s reply ; 
the Tribunal awards 
(a) since reinstatement is not ordered, there can be no amount for full 
salary payment to date; 
(4) no amount for remedial relief ; 
(c) no amount for costs; 


and so orders. 


, 


SUZANNE BastTID, 
President 
CROOK, 
Vice President. 
STURE PETREN, 
Vice President, 
Omar LoutrI, 
i/ternate Member. 
Geneva, 21 August 1953. 
MANI SANASEN, 
Herecutive Secretary of the Administrative Tribunal. 


STATEMENT BY MR. PETREN 


On the question of acquired rights, I have reached the same conclusion as 
the majority of the Tribunal, as the General Assembly, in adopting the new 
Regulations, did not contemplate a transitional stage for contracts in force at 
the time of its decision, and as the Applicant's contract contained no provision 
prohibiting the immediate application of the new Staff Regulation 9.1 (ce). 


(Signed) Srure Perren. 





UNITED STATES ADMINISTRATIVE TRIRUNAI 


21 AveustT 1953 
Original: English 


TUDGMENT NO, 28 


Case No. 86: Wallach against the Secretary General of the United Nations 

The Administrative Tribunal of the United Nations composed of Madame 
Paul Bastid, President: the Lord Crook, Vice President: Mr. Sture VPetrén, 
Vice President: Mr. Omar Loutfi, alternate member ; 

Whereas FKugene Wallach, former member of the Language Services Division, 
Department of Conference and General Services, filed an application to the 
Tribunal on 17 February 1953, for rescission of the Secretary General's decision 
of 20 June 1952 to terminate his employment, for reinstatement in his post 
and for compensation ; , 

Whereas a8 memorandum was submitted to the Tribunal in his name and in 
the name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification 
of the amount of compensation claimed and substituting a request for compensa- 
tion for the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with Article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and on 23 
July 1958 ; 
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(c) The Secretary General is empowered to decide upon summary dismissal 
for serious misconduct without reference to the Joint Disciplinary Committee 
under the powers given him by the new Staff Regulations. The Applicant can- 
not in any case invoke the protection of acquired rights with respect to matters 
of procedure; 

(d) There was no improper connection between the action taken by the Sec- 
retary General and the investigation by the Federal Grand Jury with respect 
to the Applicant nor did the Applicant’s political opinions constitute grounds 
for his dismissal ; 

(e) The Applicant was given a full opportunity to present his case to the Joint 
Appeals Board to which he had submitted a written brief. The Applicant, when 
he received the Board’s report, failed to make any protest against the absence of 
the staff representative’s signature on the report. 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. The first matter for decision by the Tribunal was its competence to proceed 
to final judgment in the light of 

(a) the claim that the appropriate procedure of the Joint Appeals Board was 
not utilized in accordance with Staff Rule 145 (a) (of the Staff Rules issued on 
6 July 1951), viz: 

“A Joint Appeals Board shall be established to advise the Secretary General 
in case of any appeal by staff members against any administrative decision al- 
leging the nonobservance of contracts of appointment or regarding the applica- 
tion of rules and regulations and established administrative practices or against 
disciplinary action’. 
and 

(b) article 7 of the Statute of the Tribunal in paragraph 1 as follows: 

“An application shall not be receivable unless the person concerned has pre- 
viously submitted the dispute to the joint appeals body provided for in the staff 
regulations and the latter has communicated its opinion to the Secretary General, 
except where the Secretary General and the Applicant have agreed to submit 
the application directly to the Administrative Tribunal.” 

2. The provisions of Rule 146 are clear, namely: 

“(a) The Joint Appeals Board at Headquarters shall consist of three members 
as follows: 

““(i) One member appointed by the Secretary General; 

(ii) One member elected annually by ballot of the staff; 

“(iii) A chairman appointed by the Secretary General after consultation 
with the Staff Committee. 

“(b) Alternates shall be selected in the same manner as the three members; 
an alternate shall serve during the consideration of any case for which a member 
is unavailable, or disqualified under paragraph (e) below; provided that alter- 
nates to the member elected by the staff shall serve in the order in which they 
receive in such election. 

“(c) The members of the Joint Appeals Board shall serve concurrently for 
one year and shall be eligible for reelection 

“(d) The member and the alternates appointed by the Secretary General may 
be removed by the Secretary General: the Chairman and the alternate Chairman 
may be removed by the Secretary General after consultation with the Staff 
Committee; the member and the alternates representing the staff may be removed 
by a two-thirds majority vote of the full Staff Committee. 

“(e) The Chairman of the Joint Appeals Board at the request of either party 
may disqualify any member or alternate member from the consideration of a 
specific case, if in his opinion such action is warranted by the relation of such 
nember or alternate to the staff member whose case is to be considered. 

“The Chairman may also excuse any member from the consideration of a specific 
ease. No person who has served on the Joint Disciplinary Committee during 
consideration of a specific case shall serve on the Joint Appeals Board when it 
considers an appeal relating to the same case.” 

3. The member elected by the annual ballot of the Staff, Mr. Bancroft, having 
himself been asked questions by the Internal Security Subcommittee of the U. S. 
Senate, had withdrawn from further participation on the Joint Appeals Board 
in connection with the appeal of the Applicant. The Chairman, in accordance 
with the Staff Rules relating to the Appeals Board had excused him from con- 
sideration of this case but the next regular alternate appointed under Rule 146 
(b), who was available, was not summoned or notified. The Joint Appeals Board 
proceeded to a conclusion with only the two members (the Chairman and the 
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member appointed by the Secretary General) present and in the absence of the 
third member (the representative of the staff). 

4. The Tribunal reaches the conclusion therefore— 

(a) that the proceedings of the Joint Appeals Board were not valid; 

(b) consequently, that the submission of the case to the judgment of this 
Tribunal at this time was not in accordance with article 7 of the Statute of 
the Tribunal: and 

(c) that the case should now be the subject of proper and appropriate 
procedure through the Joint Appeals Board. 

5. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to the date of reinstatement, less the amount paid 
at termination in lieu of notice; 

(b) additional remedial relief to the extent of $7,500 and considered the 
Respondent’s reply. 

the Tribunal makes no award in the light of the conclusion reached (referred to 
in paragraph 4 above). 

6. Whereas the Tribunal having received from the Applicant, a request for 
reimbursement of legal costs amounting to $2,500; notes, with regard to its 
power to pronounce on such requests, that article 12 of its Rules authorizes 
Applicants to be represented by counsel, and that accordingly costs may be 
incurred in submitting claims. It recalls that in a general statement of 18 
December 1950 it pointed out that it could grant compensation for such costs 
if they are demonstrated to have been unavoidable, if they are reasonable in 
amount and if they exceed the normal expenses of litigation before the Tribunal. 
Reealling the case law of the League of Nations Tribunal (Judgments No. 13 of 
7 March 1934 and No. 24 of 26 February 1946), “il n'y a aucune raisen pour 
déroger au principle général de droit que les dépens, sauf compensation, sont 
payés par la partie qui succombe,” the Tribunal considers that it is competent 
to pronounce upon the costs. 

The Tribunal awards an amount of $300; and so orders. 

SUZANNE BASTID, 
President. 
CROOK, 
Vice President. 
STURE PETREN, 
Vice President. 
Omar LovTFI, 
Alternate Member. 

Geneva, 21 August 1953. 

MANI SANASEN, 
Executive Secretary of the Administrative Tribunal. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAI 


21 AvcGusT 1953. 
Original: English 


JUDGMENT NO. 29 


Case No. 87: Gordon against The Secretary General of the United Nations 


The Administrative Tribunal of the United Nations composed of Madame Paul 
Bastid, President; the Lord Crook, Vice President; Mr. Sture Petrén, Vice 
President ; Mr. Omar Loutfi, alternate member ; 

Whereas Joel Gordon, former member of the Division of Economic Stability and 
Development, Department of Economic Affairs, filed an application to the Tri- 
bunal on 17 February 1953, for rescission of the Secretary General's decision of 
5 December 1952 to terminate his employment, for reinstatement in his post and 
for compensation ; 

Whereas a memorandum was submitted to the Tribunal in his name and in 
the name of other Applicants ; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensa- 
tion for the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953 ; 
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Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with Article § (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session 17 and 23 July 1953; 

Whereas the Tribunal has received from the Staff Council of the United Na- 
tions Secretariat a written statement of its views on the questions of principle 
involved in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 7 October 1946 as 
an economic affairs officer in the Reconstruction and Special Studies Division, 
Department of Economic Affairs. After holding a temporary contract, the Ap 
plicant received a permanent contract on 12 August 1947. At the beginning of 
October 1952, the Applicant appeared as a witness before a Federal Grand 
Jury and on 13 October 1952 he appeared as a witness before the Internal Se- 
curity Subcommittee of the United States Senate which was investigating the 
activities of U. S. citizens employed by the United Nations. At the Senate Sub- 
committee’s hearing the Applicant claimed the privilege under the Fifth Amend 
ment to the United States Constitution and refused to answer certain questions 
put to him, particularly as to whether he had ever been a member of the Com- 
munist Party, whether he was now engaged in any subversive activities against 
the United States Government and whether he had ever engaged in espionage 
On 22 October 1952 the Secretary General suspended the Applicant by sending 
him a letter in the following terms: 

“The official transcript of a subcommittee of the Committee on the Judiciary 
of the United States Senate shows that in your appearance before the subcom- 
mittee you declined to answer certain questions concerning matters outside your 
official United Nations duties. 

“T am very much concerned about this, and in particular, about your refusal to 
answer the question as to whether you ‘are now engaged in any subversive 
activities against the United States Government.’ 

“TI have determined, therefore, that you should be suspended immediately with 
pay, pending my investigation of this entire matter.” 

On 31 October 1952 the Director of Personnel requested him not to enter United 
Nations Headquarters during the period of leave. 

On 1 December 1952 the Secretary General sent to the Applicant the “opinion 
of the Commission of Jurists’” drawing his attention to “the fourth Part of this 
report which relates to ‘Principles With Regard to Officers Accused or Suspected 
of Disloyalty To The Host Country’.” 

The Secretary General indicated his decision to accept the Commission's recom- 
mendation and warned the Applicant that if he failed to notify the appropriate 
United States authorities of his intention to withdraw the plea of privilege 
and to answer the pertinent questions put to him, he would be compelled to 
terminate his employment in the United Nations. 

The Applicant replied on 4 December 1952 that he could not agree with the 
opinion of the Commission of Jurists and asked the Secretary General to recon- 
sider his decision. On receiving this reply, the Secretary General informed the 
Applicant on 5 December 1952 that his attitude constituted a “fundamental 
breach of the obligations laid down in Staff Regulation 1.4” and that the Secre- 
tary General had terminated his employment in the Secretariat. On 16 Decem- 
ber 1952 the Secretary General agreed to the direct submission by the Applicant 
of his application to the Tribunal, in accordance with Article 7 of the Tribunal’s 
Statute. On 17 February 1953, the Applicant filed an application with the 
Tribunal for reinstatement in his former post, arrears of salary, and damages. 
On 29 July 1953 he substituted for his request for reinstatement a claim for 
further damages amounting to five years’ salary. 

Whereas the Applicant’s principal contentions are— 

(a) The decision contested was illegal and void, as it resulted from an illegal 
agreement between the United States State Department and the Secretary Gen- 
eral to terminate the employment of United States citizens members of the 
United Nations staff on political grounds. The decision contested was the result 
of improper pressure exercised upon the Secretary General by an agency of a 
Member State, namely, the Internal Security Subcommittee of the Judiciary 
Committee of the United States Senate. Accordingly, there had been a violation 
of Article 100 of the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

(b) The termination of the Applicant's employment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly 
upon the supposition that the Applicant had or was suspected of having com- 











534 UNITED STATES CITIZENS EMPLOYED BY UNITED NATIONS 


munist political affiliations which were regarded with disfavour and opposed by 
U. S. governmental agencies. 

(c) The termination violates the basic tenure rights of the Applicant who 
held a permanent contract since it was not effected in accordance with the 
pertinent staff regulations. Holders of permanent contracts can only be dis- 
harged for the reasons stated in staff regulations 9.1 and 10.2. 

(d) The invocation of the privilege under the Fifth Amendment does not 
constitute a breach of the Staff Regulations, particularly of article 1.4, since 
under American law the exercise of the privilege does not create an inference 
of guilt. American staff members of the United Nations have not agreed as 
a condition of their employment to surrender their rights under the Constitution. 

(ce) The Secretary General violated principles of due process in placing the 
Applicant upon special leave and in failing to make the consultations with 


the joint bodies prescribed in staff regulations 8.1 and 8.2 dealing with Staff 
tegulations 

Whereas the Respondent, while contending that various arguments set forth 
by the Applicant were irrelevant to the case, made the following reply : 

(a) The Secretary General merely confined himself to receiving information 


on staff members under the agreement made with the State Department and 
t no time did he surrender his power of decision with respect to the retention 
r appointment of staff. 
(b) The Applicant had a duty under the Charter and Staff Regulation 1.4 
to conduct himself at all times in a manner befitting his status as an international 








civil servant and to remain worthy of trust and confidence. 

(c) The refusal to answer by claiming the privilege under the Fifth Amend- 
ment, while legal according to American law, gave rise to the inference that the 
Applicant was or had been engaged in activities directed towards the violent 
overthrow of the government of a Member State. His claim of privilege con- 
stituted a public pronouncement which reflected adversely upon his status as 

n inte ional civil servant and rendered him unworthy of trust and confidence. 

(d) Applicant therefore was guilty of serious misconduct and his services 
were shown to be unsatisfactory His appointment could therefore be termi- 
nated under the terms of Staff Regulations 9.1(a) and 10.2. 


The Secretary General observed principles of due process since he gave 
the Applicant an opportunity of revoking his decision and of answering the 
questions put to him by the Senate Subcommittee. Before taking the decision 
to terminate his appointment, the Secretary General consulted a group of senior 
Secretariat officials to whom his letter of refusal was referred. 

The Tribunal having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under the terms of its Statute the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It 
is part of the Tribunal’s function, however, to consider whether the termina- 
tion of the Applicant’s employment is in conformity with the provisions of the 
Staff Regulations and the Staff Rules. 

2. The Tribunal notes that the Applicant held a permanent appointment. This 
type of appointment has been used from the inception of the Secretariat to 
ensure the stability of the international civil service and to create a genuine 
hody of international civil servants freely selected by the Secretary General. 
In accordance with the regulations established by the General Assembly, perma- 
nent appointments cannot be terminated except under staff regulations which 
enumerate precisely the reasons for and the conditions governing the termina- 
tion of service. 

The Secretary General thus can act only under a provision of the Staff Regu- 
lations. He must indicate the provision upon which he proposes to rely, and 
must conform with the conditions and procedures laid down in the Staff Regu- 
lations. 

If he fails to comply with these principles, the Tribunal is entitled to inquire 
whether the termination of employment is in accordance with the rules in force. 

3. The Applicant held a permanent contract and his professional ability and 
devotion to duty have not been disputed. The termination of his employment 
was decided upon by the Secretary General following the report of the Com- 
mission of three jurists which he consulted. In his letter of 1 December 1952 
to the Applicant, the Secretary General wrote: 
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“T have decided to accept the recommendation of the Commission regarding 
the attitude the Secretary General should take towards an officer who pleads 
some constitutional privilege against answering questions on the grounds that 
answers might incriminate him with regard to activities involving disloyalty 
to the United States. This recommendation was to the effect that a person 
who has refused to answer questions whether he is or has been engaged in 
espionage or other subversive activities in the United States, or whether he is 
or has at any time been a member of the Communist Party in the United 
States, or of some other organization declared to be a subversive organization, 
is unsuitable for continued employment by the United Nations in the United 
States and that his employment in the United Nations should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recom- 
mendation of the three jurists and states that the refusal to answer the ques- 
tions “constitutes a fundamental breach of the obligations laid down in Staff 
Regulation 1.4, and that you [the Applicant] are unsuitable for continued em- 
ployment in the Secretariat.” 

4. The three jurists sought a legal basis for the termination of the appoint- 
ment of staff members pleading privilege under the Fifth Amendment. They 
started from the concept that “the rights of the staff in matters of their em- 
ployment are contractual and that the terms of the contract are to be found in 
the Staff Regulations and the rules promulgated as Staff Rules in pursuance 
of the Regulations”. 

They then propounded a general theory for dealing with breaches of the 
obligations laid down in the Staff Regulations and for termination indemnities: 

“A fundamental breach by a staff member of his obligations laid down in 
articles 1.4 and 1.8 is intended to be dealt with by the Secretary General on 
his own responsibility, although in many cases such a fundamental breach 
would also be serious misconduct under article 10. We think also that the 
provisions with regard to termination indemnity contained in Annex III to 
the Regulations apply only in cases arising under article 9.1 and not in cases 
of fundamental breaches of articles 1.4 or 1.8 or in the case of dismissal under 
article 10.” The jurists added: “It will be observed that, in our opinion, it 
would be necessary to rely upon the Secretary General’s inherent right to ter- 
minate a contract for fundamental breach under article 1.4 or article 1.8 only 
in cases of officers holding permanent or fixed term appointments whose actions 
could not be said to constitute serious misconduct under article 10.” 

Thus, the three jurists reached the conclusion that the Secretary General 
had the right to terminate appointments without indemnity, in addition to the 
cases provided for in the Staff Regulations. 

In actual fact, no provision concerning the termination of employment was 
cited in this case, and the Applicant received an indemnity in accordance with 
Annex III of the Staff Regulations. 

Thus the decision reached in respect of the termination of the Applicant’s 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to 
which the Secretary General can go beyond the provisions of a definite article 
of the Staff Regulations and terminate an appointment because of the contractual 
relationship between a staff member and the Secretary General—disregards the 
nature of permanent contracts and the character of the regulations governing 
termination of employment laid down by the General Assembly under article 101 
of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of article 1.4 could be dealt 
with both under article 9.1 and under article 10 and treated as both unsatis- 
factory service and serious misconduct enabling the Secretary General to dismiss 
the Applicant without imposing disciplinary measures. In the latter case, ac- 
cording to the Respondent, it was not for the Applicant to protest against the 
ex gratia payment of an indemnity. 

The Tribunal has therefore to inquire whether any one provision of the Staff 
Regulations was applicable to the case of the Applicant. 

7. Article 9.1 provides for termination of employment for unsatisfactory serv- 
ices. Article 10 deals with misconduct and authorizes summary dismissal for 
Serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined by exami- 
nation of the meaning given to the word “services” in the Staff Regulations 
and Rules.-+ It appears clearly that the word “services” is used in the Staff 
Regulations and Rules solely to designate professional behaviour within the 
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Organization and not to cover all the obligations incumbent upon a staff member. 
If it is admitted that the invoking of a constitutional privilege in respect of 
acts outside a staff member's professional duties constitutes a breach of article 
1.4 of the Staff Regulations, this fact cannot be considered as unsatisfactory 
services and cannot fall within the purview of article 9.1. 

On the other hand, misconduct punishable under article 10 could also be either 
misconduct committed in the exercise of a staff member’s professional duties 
or acts committed outside his professional activities but prohibited by provi- 
sions creating general obligations for staff members. This view is confirmed 
by the fact that, during the discussions in the Fifth Committee on the revision 
of the Staff Regulations, the question of dealing with obligations deriving from 
as raised and no objection was made to the statement by the Chair- 
man of the Fifth Committee that they were dealt with under disciplinary 
provisions 

8. The Tribunal is thus called upon to consider whether the allegations made 


gainst the Applicant constituted serious misconduct justifying his summary 
dismissal by the Secretary General without reference to the Joint Disciplinary 
Committee, 

he conception of serious misconduct enabling the Secretary General to impose 


summary dismissal without disciplinary procedure was introduced at the re- 
vision of the Staff Regulations to deal with acts obviously incompatible with 
continued membership of the staff. 

Except in cases of agreement between the person concerned and the admin- 
istration, the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is patent and where the interest of the service requires 
immediate and final separation. 

9. In the present case, the Applicant invoked the privilege provided in the 
titution of his country. This step did not give rise to subsequent legal pro- 
ceedings against the Applicant. This provision of the constitution may be prop- 





con 


erly invoked in various situations which, because of the complexity of the case 
law, cannot be summarized in a simple formula. 

Che legal situation arising from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seek 
larification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly who reached no decision. Subsequently, these 
conclusions were partially set aside by the Secretary General himself. 

The nature of serious misconduct appeared so disputable to the Secretary 


General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (Annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct which alone under article 10.2 
of the Staff Regulations and the pertinent Rules justifies the Secretary General 
in dismissing a staff member summarily without the safeguard afforded by the 
disciplinary procedure. 

10. In these circumstances, the decision to terminate the Applicant’s employ- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
Rules, must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at 
termination in lieu of notice: 

(6) additional remedial relief to the extent of $10,575; 
and has considered the Respondent’s reply ; 

the Tribunal awards: 

(a) full salary up to the date of this judgment less the amount paid at 
termination in lieu of notice and less also the amount of termination in- 
demnity ; 

(b) no remedial relief; 
and so orders. 

12. Whereas the Tribunal has received a further claim for compensation in 
lieu of reinstatement the Tribunal, having examined all the facts and the docu- 
ments in the personnel file, and noting the Applicant’s “high professional com- 
petence,” as recorded consistently in his reports, the description of his work 
as “excellent” and his “above average” rating in his specialized post awards 
$6,000 in lieu of reinstatement; and so orders. 

13. Whereas the Tribunal having received from the Applicant a,request for 
reibursement of legal costs amounting to $3,525, notes, with regard to its power 
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to pronounce on such requests, that article 12 of its Rules authorizes applicants 
to be represented by counsel, and that accordingly costs may be incurred in sub- 
mitting claims. It recalls that in a general statement of 18 December 1950 it 
pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the 
case law of the League of Nations Tribunal (judgments No. 13 of 7 March 1934 
and No. 24 of 26 February 1946), “il n’y a aucune raison pour déroger au principe 
général de droit que les dépens, sauf compensation, sont payés par la partie qui 
succombe”, the Tribunal considers that it is competent to pronounce upon the 
costs. 
The Tribunal awards an amount of $300; and so orders. 
(Signed ) 
SUZANNE Bastin, 
President, 
CROOK, 
Vice President. 
STURE PETREN, 
Vice President. 
OMAR LOUTFI, 
Alternate Member. 
Geneva, 21 August 1953. 
MANI SANASEN, 
Executive Secretary of the Administrative Tribunal. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AvucustT 1953. 
Original: English 


JUDGMENT NO. 30 


ase No. 88: Svenchansky against The Secretary General o e United Nations 
C No. 38: S ]} ky a t The S tary G l of the United Nations 


The Administrative Tribunal of the United Nations, composed of Mme. Paul 
Bastid, President ; Lord Crook, Vice President ; Mr. Sture Petrén, Vice President ; 
Mr. Omar Loutfi, alternate member: 

Whereas Alexander Svenchansky, former member of the Radio Division, De- 
partment of Public Information, filed an application with the Tribunal on 17 
February 1953 for rescission of the Secretary General’s decision of 5 December 
1952 to terminate his appointment, reinstatement in his post in the United 
Nations and compensation; 

Whereas a memorandum was submitted to the Tribunal in his name and in 
the name of other Applicants; 

Whereas the Respondent filed his reply to the application on 20 March 1953, 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and 23 July 
1953 : 

Whereas documentary evidence was produced on 23 and 29 July in support 
of the amount of compensation claimed; 

Whereas the Tribunal has received from the Staff Council of the United 
Nations Secretariat a written statement of its views on the questions of prin- 
ciple involved in this case; 

Whereas the facts of the case are as follows: 

The Applicant entered the service of the United Nations on 7 October 1946 
as an Information Officer in the Radio Division (Department of Public Informa- 
tion). After first holding a temporary contract, then fixed term contracts, he 
received a permanent contract on 21 April 1947. On 20 March 1952 he was in- 
formed that the five-year review of permanent contracts granted between Jan- 
uary and April 1947 was being deferred, but would be carried out as soon as 
possible. On 14 October 1952 he appeared as a witness before the Internal Se- 
curity Subcommittee of the United States Senate, which was investigating the 
activities of United States citizens employed by the United Nations. At the 
Subcommitee’s hearing he claimed privilege under the Fifth Amendment to the 
United States Constitution and refused to answer certain questions put to him, 
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particularly with regard to his membership of the Communist Party. On 22 
October 1952, the Secretary General informed him that he was very much con- 
cerned about this matter, and placed him on special leave pending receipt of the 
advice of a group of eminent persons. On 31 October 1952 the Director of Per- 
sonnel requested him not to enter United Nations Headquarters during that 
period of special leave. 

On 1 December 1952 the Secretary General communicated to the Applicant the 
“opinion” of the Commission of Jurists, drawing his attencion to “the fourth 
part of this report, which relates to ‘Principles With Regard to Officers Accused 
Or Suspected of Disloyalty To the Host Country.’ ” 

He informed him of his decision to accept the Commission's recommendation 
and warned him that if he failed to notify the appropriate United States author- 
ities of his intention to withdraw the plea of privilege and to answer the perti- 
nent questions put to him, he would be compelled to terminate his appointment 
in the United Nations; 

The Applicant replied on 3 December 1952 that he considered that the sur- 
render of his constitutional right did not correspond to the spirit of the Charter 
of the United Nations, that his conduct had always been above reproach and in 
the best traditions of the International Civil Service, and that he had been loyal 
to the United Nations and to the United States of America in the deepest sense 
of the word. He stated his conviction that the recommendations of the Com- 
mission of Jurists corresponded neither to the spirit of the Charter nor to that 
of the Constitution of the United States 

On receiving this negative reply, the Secretary General informed the Appli- 
cant on 5 December 1952 that his attitude constituted a fundamental breach of 
the obligations laid down in Staff Regulation 1.4, and that he had terminated 
his employment in the Secretariat. On 16 December 1952 the Secretary General 
agreed to the direct submission by the Applicant of his application to the Tri- 
bunal, in accordance with article 7 of the Tribunal’s Statute. On 17 February 
1953 the Applicant filed an application with the Tribunal for reinstatement in 
his former post, arrears of salary and damages. 

Whereas the Applicant’s principal contentions are as follows: 

(a) The decision contested is illegal and void, as it resulted from an agree- 
ment between the United States State Department and the Secretary General 
to terminate on political grounds the appointment of United States citizens who 
are members of the United Nations staff. The decision contested was the result 
of improper pressure exerted upon the Secretary General by an agency of a 
Member State, namely the Internal Security Subcommittee of the Judiciary 
Committee of the United States Senate. Consequently there was a violation of 
Article 100 of the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

(b) The termination of the Applicant’s appointment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly 
upon the supposition that the Applicant was suspected of Communist affiliations 
which are regarded with disfavour and opposed by United States governmental 
agencies, 

(c) The termination violates the fundamental tenure rights of the Applicant, 
who held a permanent contract, since it was not effected in accordance with the 
pertinent Staff Regulations. Holders of permanent contracts can only be dis- 
charged for the reasons stated in Staff Regulations 9.1 and 10.2. 

(d) The plea of privilege under the Fifth Amendment does not constitute a 
breach of the Staff Regulations, particularly of Staff Regulation 1.4, since under 
American law the exercise of the privilege does not create a presumption of 
guilt. American staff members of the United Nations have not agreed as a con- 
dition of their employment to surrender their rights under the Constitution. 

(e) The Secretary General violated the principles of due process in placing 
the Applicant upon special leave, in denying him a hearing before taking the 
decision to dismiss and in failing to consult the joint bodies as laid down in 
Staff Regulations 8.1 and 8.2 dealing with staff relations. 

Whereas the Respondent, while contending that various arguments set forth by 
the Applicant were irrelevant to the case, made the following reply: 

(a) The Secretary General confined himself to receiving information on staff 
members under the agreement made with the State Department, and at no time 
did he surrender his power of decision with respect to the retention or appoint- 
ment of staff. 

(b) The Applicant had the duty under the Charter and under Staff Regulation 
1.4 to conduct himself at all times in a manner befitting his status as an inter- 
national civil servant and to remain worthy of trust and confidence. 
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(c) His refusal to answer on the plea of privilege under the Fifth Amendment, 
while legal according to American law, gave rise to the presumption that the 
Applicant was or had been engaged in activities directed towards the violent 
overthrow of the government of a Member State. His claim of privilege con- 
stituted a public pronouncement which reflected adversely upon his status as 
an international civil servant and rendered him unworthy of trust and con- 
fidence. 

(d) The Applicant was guilty of serious misconduct and his services were 
shown to be unsatisfactory. His appointment could therefore have been termi- 
nated under Staff Regulations 9.1 (a) and 10.2. 

(e) The Secretary General observed the principles of due process, since he 
gave the Applicant an opportunity of revoking his decision and of answering the 
questions put to him by the Senate Subcommittee. sefore taking the decision to 
terminate his appointment, the Secretary General consulted a group of senior 
Secretariat officials, to whom his letter of refusal had been referred. 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under its Statute the Tribunal is not competent to pass judgment on the 
validity, in relation to the Charter, of an agreement made between the Secretary 
General and a Member State, whatever influence this agreement may actually 
have had on the decision taken in regard to the Applicant. It is the Tribunal’s 
duty, however, to consider whether the termination of the Applicant’s appoint 
ment is in conformity with the provisions of the Staff Rules and Regulations. 

2. The Tribunal notes that the Applicant held a permanent appointment. This 
type of appointment has been used from the inception of the Secretariat to ensure 
the stability of the international civil service and to create a genuine body of 
international civil servants freely selected by the Secretary General. Under the 
regulations established by the General Assembly, permanent appointments cannot 
be terminated except in accordance with the Staff Regulations, which list exhaus- 
tively the grounds on which and the conditions in which an appointment may be 
terminated. 

Thus the Secretary General can only act under a provision of the Staff Regula- 
tions. He must indicate the provision upon which he proposes to rely, and con- 
form with the conditions and procedures laid down in the Staff Regulations. 

If he fails to comply with these principles, the Tribunal is entitled to enquire 
whether the termination of the appointment is in accordance with the rules in 
force and so valid. 

3. The Applicant held a permanent contract and his professional ability and 
devotion to duty have not been disputed. The termination of his appointment 
was decided upon by the Secretary General following the report of the Commis- 
sion of three jurists whom he consulted. In his letter of 1 December 1952 to the 
Applicant, the Secretary General wrote: 

“T have decided to accept the recommendation of the Commission regarding the 
attitude the Secretary General should take towards an officer who pleads some 
constitutional privilege against answering questions on the grounds that answers 
might incriminate him with regard to activities involving disloyalty to the United 
States. This recommendation was to the effect that a person who has refused 
to answer questions whether he is or has been engaged in espionage or other 
subversive activities in the United States, or whether he is or has at any time 
been a member of the Communist Party in the United States, or of some other 
organization declared to be a subversive organization, is unsuitable for continued 
employment by the United Nations in the United States and that his employment 
in the United Nations should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recommen- 
dation of the three jurists, and states that the refusal to answer the questions 
“constitutes a fundamental breach of the obligations laid down in Staff Regula- 
tion 1.4, and that you [the Applicant] are unsuitable for continued employment 
in the Secretariat.” 

4. The three jurists tried to find a legal basis for the termination of the ap- 
pointments of staff members pleading privilege under the Fifth Amendment. 
They started from the concept that “the rights of the staff in matters of their 
employment are contractual and that the terms of the contract are to be found 
in the Staff Roeulations and the rules promulgated as Staff Rules in pursuance 
of the Regulations.” 

They then propounded general principles for dealing with breaches of the 
obligations laid down in the Staff Regulations and for termination indemnities : 

“A fundamental breach by a staff member of his obligations laid down in 
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articles 1.4 and 1.8 is intended to be dealt with by the Secretary Generali on his 
wh responsibility, although in many cases such a fundamental breach would 
also be serious misconduct under article 10. We think also that the provisions 
with regard to termination indemnity contained in annex III to the Regulations 
apply only in cases arising under article 9.1 and not in cases of fundamental 
breaches of articles 1.4 or 1.8 or in the case of dismissal under article 10.” 

They went on: 

“It will be observed that, in our opinion, it will be necessary to rely upon the 
Secretary General's inherent right to terminate a contract for fundamental breach 
under article 1.4 or article 1.8 only in cases of officers holding permanent or fixed 
term appointments whose actions could not be said to constitute serious miscon- 
duct under article 10.” 

Thus, the three jurists reached the conclusion that the Respondent possessed 
a right to terminate appointments which were not covered by the Staff Regula- 
tions, and, moreover, to terminate them without indemnity. 

In actual fact, no provision concerning the termination of employment was 

ted in this case, and the Applicant received an indemnity in accordance with 
annex III of the Staff Regulations. 

Thus the decision reached in respect of the termination of the Applicant’s 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to which 
the Secretary General can go beyond the provisions of the Staff Regulations and 
terminate an appointment because of the contractual relationship between a staff 
member and the Secretary General—disregards the nature of permanent con- 
tracts and the character of the regulations governing termination of employment 
established by the General Assembly under article 101 of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
irguments of the jurists. He held that the breach of Staff Regulation 1.4 could 
be dealt with both under Regulation 9.1 and under Regulation 10 and treated as 
both unsatisfactory service and serious misconduct enabling the Secretary Gen- 
‘ral to dismiss the Applicant without disciplinary measures. In the latter case, 
according to the Respondent, it was not for the Applicant to protest against the 
er gratia payment of an indemnity. The Tribunal has therefore to inquire 
whether any provision of the Staff Regulations was applicable to the case of the 
Applicant 

7. Staff Regulation 9.1 provides for termination of employment for tunsatis- 
factory services. Staff Regulation 10 deals with misconduct and authorizes 
summary dismissal for serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined by exam- 
ination of the meaning given to the word “services” in the Staff Regulations and 
Rules. It appears clearly that the word “services” is used in the Staff Regula- 
tions and Rules solely to designate professional behaviour within the Organiza- 
tion and not to cover all the obligations incumbent on a staff member. If it is 
admitted that the plea of constitutional privilege in respect of acts outside a staff 
member's professional duties constitutes a breach of Staff Regulation 1.4, this 
fact cannot be considered as unsatisfactory services and cannot fall within the 
purview of Staff Regulation 9.1. 

On the other hand, misconduct punishable under Staff Regulation 10 could be 
either misconduct committed in the exercise of a staff member’s professional 
duties or acts committed outside his professional activities but prohibited by 
provisions creating general obligations for staff members. 

This view is confirmed by the fact that, during the discussions in the Fifth Com- 
mittee on the revision of the Staff Regulations, the question of dealing with 
obligations deriving from Staff Regulation 1.4 was raised and no objection was 
made to the statement by the Chairman of the Fifth Committee that they were 
dealt with under the disciplinary provisions, 

8. The Tribunal is thus called upon to consider whether the allegations against 
the Applicant constituted serious misconduct justifying his summary dismissal 
by the Secretary General without reference to the Joint Disciplinary Committee. 

The conception of serious misconduct enabling the Secretary General to inflict 
summary dismissal without disciplinary procedure was introduced at the revision 
of the Staff Regulations to deal with acts obviously incompatible with continued 
membership of the staff. 

Except in cases of agreement between the person concerned and the Admin- 
istration, the disciplinary procedure should be dispensed with only in those cases 


, 
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where the misconduct is patent and where the interest of the service requires 
immediate and final dismissal. 

9. In the present case the Applicant invoked the privilege provided for in the 
constitution of his country. This step did not give rise to subsequent legal 
proceedings against the Applicant. This provision of the constitution may be 
properly invoked in various situations which, because of the complexity of the 
case law, cannot be summarized in a simple formula. 

The legal situation resulting from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seek 
clarification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly, which reached no decision on them. Subse- 
quently these conclusions were partially set aside by the Secretary General 
himself. 

The nature of serious misconduct appeared so disputable to the Secretary 
General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct, which alone under Staff Regulation 
10.2 and the relevant Rules, justifies the Secretary General in dismissing a staff 
member summarily without the safeguard afforded by the disciplinary procedure. 

10. In these circumstances the decision to terminate the Applicant’s appoint- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
Rules, must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at 
termination in lieu of notice; 

(b) additional remedial relief to the extent of $7,855; and has considered 
the Respondent’s reply ; 

the Tribunal awards: 

(a) full salary up to the date of reinstatement less the amount paid at 
termination in lieu of notice and less also the amount of termination 
indemnity ; 

(b) no remedial relief; 

and so orders. 

12. Whereas the Tribunal, having received from the Applicant a request for 
reimbursement of legal costs amounting to $2,685, notes, with regard to its power 
to pronounce on such requests, that article 12 of its Rules authorizes applicants 
to be represented by counsel, and that accordingly costs may be incurred in sub- 
mitting claims. It recalls that in a general statement of 18 December 1950 it 
pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount and if they 
exceed the normal expenses of litigation before the Tribunal, Recalling the case 
law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 and 
No. 24 of 26 February 1946), “il n’y a aucune raison pour déroger au principe 
général de droit que les dépens, sauf compensation, sont payés par la partie qui 
succombe,” the Tribunal considers that it is competent to pronounce upon 
the costs. 

The Tribunal awards an amount of $300; and so orders. 

SUZANNE BaAstTID, 
President. 
Crook, 
Vice President. 
StureE PeTreén, 
Vice President. 
OMAR LOUTFI, 
Alternate Member. 
Geneva, 21 August 1953. 


MANI SANASEN, 
Erecutive Secretary of the Administrative Tribunal. 
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UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AUGUST 1958. 
Original: English 


JUDGMENT NO, 31 


Case No. 39: Harris Against The Secretary General of the United Nations 

The Administrative Tribunal of the United Nations, composed of Madame Paul 

Zastid, President ; the Lord Crook, Vice President; Mr. Sture Petrén, Vice Presi- 

dent; Mr. Omar Loutfi, alternate member ; 

Whereas Jack S. Harris, former member of the Trusteeship Division, Depart- 
ment of Trusteeship and Information from Non-Self-Governing Territories, filed 
an application to the Tribunal on 17 February 1953 for rescission of the Secretary 
General's decision of 5 December 1952 to terminate his employment, for rein- 
statement in his post and for compensation ; 

Whereas € memorandum wis submitted to the Tribunal in his name and in the 
name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensa- 
tion for the request of reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 and 
his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
April 1953 in accordance with Article 9 (8) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and 23 July 
1953: 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 11 February 1947 
when he was appointed as a social-affairs officer in the Trusteeship Division, 
Department of Trusteeship and Information from Non-Self-Governing Territories, 
After serving on a fixed-term contract, the Applicant received a permanent con- 
tract effective on 2 May 1947. 

On 14 and 27 October 1952 the Applicant appeared as a witness before the 
Interna! Security Subcommittee of the United States Senate which was investi- 
gating the activities of the United States citizens employed by the United Nations. 
The Applicant had previously appeared as a witness before a Federal Grand Jury. 
At the hearing of the Subcommittee the Applicant claimed privilege under the 
Fifth Amendment to the United States Constitution and refused to answer certain 
questions in particular as to whether he was or had ever been a member of the 
Communist Party. On 22 October 1952 the Secretary General informed the 
Applicant that he was very much concerned about this matter and placed the 
Applicant on special leave pending the receipt of the advice of a group of eminent 
persons. On 31 October 1952 the Director of Personnel requested him not to 
enter United Nations Headquarters during the period of leave. 

On 1 December 1952 the Secretary General sent to the Applicant the “opinion 
of the Commission of Jurists” drawing his attention to “the fourth Part of this 
report which relates to Principles With Regard to Officers Accused or Suspected 
of Disloyalty to The Host Country.’ ” 

The Secretary General indicated his decision to accept the Commission’s recom- 
mendation and warned the Applicant that if he failed to notify the appropriate 
United States authorities of his intention to withdraw the plea of privilege and 
to answer the pertinent questions put to him, he would be compelled to terminate 
his employment in the United Nations. 

The Applicant replied, on 3 December 1952, that he did not find it possible to 
abandon his principles and subject himself to invasion of his rights under the 
Constitution of the United States, that invoking the Fifth Amendment did not, 
according to the U. 8S. Supreme Court, justify a presumption of guilt and that the 
Applicant therefore could not follow the course of action that the Secretary 
General had suggested to him. On receiving this reply, the Secretary General 
informed the Applicant on 5 December 1952 that his attitude constituted a 
“fundamental breach of the obligations laid down in Staff Regulation 1.4” and 
that the Secretary General had terminated his employment in the Secretariat. 
On 16 December 1952 the Secretary General agreed to the direct submission by 
the Applicant of his application to the Tribunal, in accordance with Article 7 of 
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tional civil servant and to remain worthy of trust and confidence 

(c) The refusal to answer by claiming the privilege under the Fifth Amend- 
nent, while legal according to American law, gave rise to the inference that the 
Applicant was or had been engaged in activities directed towards the violent 
verthrow of the government of a Member State. His claim of privilege con- 
stituted a public pronouncement which reflected adversely upon his status as an 
nternational civil servant and rendered him unworthy of trust and confidence. 

d) The Applicant therefore was guilty of serious misconduct and his services 
vere shown to be unsatisfactory. His appointment could therefore be termi- 
nated under the terms of Staff Regulations 9.1 (a) and 10.2 

(e) The Secretary General observed principles of due process since he gave 
the Applicant an opportunity of revoking his decision and of answering the ques- 
tions put to him by the Senate Subcommittee. Before taking the decision to 
‘rminate his appointment, the Secretary General consulted a group of senior 
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t officials to whom his letter of refusal was referred 

The Tribunal having deliberated until 21 August 1953, now pronounces the 
following judgment : 

1. Under the terms of its Statute the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
night actually have had on the decision taken in respect of the Applicant. It 
is part of the Tribunal’s function, however, to consider whether the termination 
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the Applicant’s employment is in conformity with the provisions of the Staff 
Regulations and the Staff Rules 

2. The Tribunal notes that the Applicant held a permanent appointment. This 
type of appointment has been used from the inception of the Secretariat to ensure 
the stability of the international civil service and to create a genuine hody of 
international vil servants freely selected by the Secretary General. In accord- 
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ance with the regulations established by the General Assembly, permanent ap 
pointments cannot be terminated except under staff regulations which enumerate 
precisely the reasons for and the conditions governing the termination of service. 

The Secretary General thus can act only under a provision of the Staff Regula- 
tions. He must indicate the provision upon which he proposes to rely, and must 
conform with the conditions and procedures laid down in the Staff Regulations. 

If he fails to comply with these principles, the Tribunal is entitled to inquire 
whether the termination of employment is in accordance with the rules in force. 

3. The Applicant held a permanent contract and his professional ability and 
devotion to duty have not been disputed. The termination of his employment 
was decided upon by the Secretary General following the report of the Commis- 
sion of three jurists which he nsuited. In his letter of 1 December 1952 to the 
Applicant, the Secretary General wrote: 

“IT have decided to accept the recommendation of the Commission regarding 
the attitude the Secretary General should take towards an officer who pleads 

me constitutional privilege against answering questions on the grounds that 
answers might incriminate him with regard to activities involving disloyalty to 
the United States. This recommendation was to the effect that a person who 
has refused to answer questions whether he is or has been engaged in espionage 
or other subversive activities in the United States, or whether he is or has at 
any time been a member of the Communist Party in the United States, or of 
some other organization declared to be a subversive organization, is unsuitable 
for continued employment by the United Nations in the United States and that 

employment in the United Nations should not be continued.” The decision 
to terminate the Applicant’s employment rests on the recommendation of the 
three jurists and states that the retusal to answer the questions “constitutes a 
fund ental breach of the obligations laid down in Staff Regulation 1.4, and 
that you [the Applicant] are unsuitable for continued employment in the Secre- 
tariat”’. 

4. The three jurists sought a legal basis for the termination of the appointment 
of staff members pleading privilege under the Fifth Amendment. They started 
from the concept that “the rights of the staff in matters of their employment 
are contractual and that the terms of the contract are to be found in the Staff 
Regulations and the rules promulgated as Staff Rules in pursuance of the Regu- 
lations’ 

They then propounded a general theory for dealing with breaches of the obli- 
gratic laid down in the Staff Regulations and for termination indemnities: 

“A fu imental breach by a staff member of his obligations laid down in 
articles 1.4 and 1.8 is intended to be dealt with by the Secretary General on his 
own responsibility, although in many cases such a fundamental breach would 

so be serious misconduct under article 10. We think also that the provisions 
with regard to termination indemnity contained in Annex III to the Regulations 
apply only in cases arising under article 9.1 and not in cases of fundamental 
breaches of articles 1.4 or 1.8 or in the case of dismissal under article 10.” 

The jurists added: “It will be observed that, in our opinion, it would be neces- 
sary to rely upon the Secretary General's inherent right to terminate a contract 
for fundamental breach under article 1.4 or article 1.8 only in cases of officers 
holding permanent or fixed term appointments whose actions could not be said 
to constitute serious misconduct under article 10.” 

Thus, the three jurists reached the conclusion that the Secretary General had 
the right to terminate appointments without indemnity, in addition to the cases 
provided for in the Staff Regulations. 

In actual fact, no provision concerning the termination of employment was cited 
in this case, and the Applicant received an indemnity in accordance with Annex 
III of the Staff Regulaticns 

Thus the decision reached in respect of the termination of the Applicant’s ap 
pointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to 
which the Secretary General can go beyond the provisions of a definite article 
of the Staff Regulations and terminate an appointment because of the con- 
tractual relationship between a staff member and the Secretary General—dis- 
regards the nature of permanent contracts and the character of the regulations 
governing termination of employment laid down by the General Assembly under 
article 101 of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of article 1.4 could be dealt 
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with both under article 9.1 and under article 10 and treated as both unsatis- 
factory service and serious misconduct enabling the Secretary General to dismiss 
the Applicant without imposing disciplinary measures. In the latter case, ac 
cording to the Respondent, it was not for the Applicant to protest against the 
ex gratia payment of an indemnity. 

The Tribunal has therefore to inquire whether any one provision of the Staff 
Regulations was applicable to the case of the Applicant. 
ices. Article 10 deals with misconduct and authorizes summary dismissal for 
serious misconduct, 

The scope of the term “unsatisfactory services” is to be determined by exami- 
nation of the meaning given to the word “services” in the Staff Regulations and 
Rules. It appears clearly that the word “services” is used in the Staff Regulations 
and Rules solely to designate professional behaviour within the Organization and 
not to cover all the obligations incumbent upon a staff member. If it is ad 
mitted that the invoking of a constitutional privilege in respect of acts outside 
a staff member’s professional duties constitutes a breach of article 1.4 of the Staff 
Regulations, this fact cannot be considered as unsatisfactory services and can- 
not fall within the purview of article 9.1. 

On the other hand, misconduct punishable under article 10 could also be either 
misconduct committed in the exercise of a staff member's professional duties or 
acts committed outside his professional activities but prohibited by provisions 
creating general obligations for staff members. This view is confirmed by the 
fact that, during the discussions in the Fifth Committee on the revision of the 
Staff Regulations, the question of dealing with obligations deriving from article 
1.4 was raised and no objection was made to the statement by the Chairman of 
the Fifth Committee that they were dealt with under disciplinary provisions. 

8. The Tribunal is thus called upon to consider whether the allegations made 
against the Applicant constituted sericus misconduct justifying his summary 
dismissal by the Secretary General without reference to the Joint Disciplinary 
Committee. 

The conception of serious misconduct enabling the Secretary General to impose 
summary dismissal without disciplinary procedure was introduced at the re 
vision of the Staff Regulations to deal with acts obviously incompatible with 
continued membership of the staff. 

Except in cases of agreement between the person concerned and the administra- 
tion, the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is patent and where the interest of the service requires 
immediate and final separation. 

9. In the present case, the Applicant invoked the privilege provided in the 
constitution of his country. This step did not give rise to subsequent legal 
proceedings against the Applicant. This provision of the constitution may be 
properly invoked in various situations which, because of the complexity of the 
case law, cannot be summarized in a simple formula. 

The legal situation arising from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seek 
clarification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly who reached no decision. Subsequently, these 
conclusions were partially set aside by the Secretary General himself. 

The nature of serious misconduct appeared so disputable to the Secretary 
General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (Annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
cou'd not be described as serious misconduct which alone under article 10.2 
of the Staff Regulations and the pertinent Rules justifies the Secretary General 
in dismissing a staff member summarily without the safeguard afforded by the 
disciplinary procedure. 

10. In these circumstances, the decision to terminate the Applicant’s employ- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
tules, must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at ter- 
mination in lieu of notice; 


7. Article 9.1 provides for termination of employment for unsatisfactory serv- 
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he Tribunal awards an amount of $300: and so orders 
SUZANNE BASTID, 
President. 
CROOK, 
Vice President. 
STURE PETREN, 
Vice President. 
OMAR LOUTFI, 
Alternate Member. 
Gene 1 Angust 1953 


MANI SANASEN, 
Erccutive Secre tary of the Administrative Tribunal. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AuGcusT 1953. 
Original: English 


JTIDGMENT NO. 382 


lridge against The Secre tary General of the United Nations 





(ase No. gU? 


The Administrative Tribunal of the United Nations, composed of: Mme. Paul 
Bastid, President ; Lord Crook, Vice President ; Mr. Sture Petrén, Vice President; 
Mr. Omar Loutfi, Alternate member ; 
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Whereas Hope Tisdale Eldridge, former member of the Statistical Office, 
Department of Economic Affairs, filed an application with the Tribunal on 17 
February 1953 for rescission of the Secretary General’s decision of 5 Decen b 
1952 to terminate her appointment, for reinstatement in her post, and for 
compensation ; 

Whereas a memorandum was submitted to the Tribunal in her name and in 
the name of other Applicants ; 

Whereas documentary evidence in support of the amount of compensation 
claimed was produced on 23 and 29 July 1955 ; 

W ereas the Respondent filed his rep) ication on 20 March 1953 
and his comments concerning damages on 10 August 1955 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with article 9 (3 f the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and 25 July 


1953 ; 


Whereas the Tribunal has received from the Sta Council of the United 
Nations Secretariat a written statement of its views on the questions of principle 
involved in this case 

Whereas the facts of the case are as f WSs: 

The Applicant entered the service of t Food and Agriculture Organization 
of the United Nations in June 1947, as a statistician in the Economies and Statis 
tics Division After first holding a temporary, then a fixed-term contract, she 
received a 5-year contract dating from 1 January 1949. On 5 June 1950 she was 


transferred to the United Nations Secretariat with a permanent appointment 
as a statistician in the Statistical Office of the Department of Economic Affairs 
On 15 October 1952 she appeared as a witness before the Internal Security Sub 
committee of the United States Senate, which was investigating the activitie 
of United States citizens employed by tle United Nation At the Subcommittee’s 
hearing she claimed privilege under the Fifth Amendment to the United States 
Constitution and refused to answer certain questions put to her, particularly 
with regard to her relations with the Communist Party and with various groups. 
On 22 October 195 





Q 


d2 the Secretary General informed her that he was very much 
concerned about this matter, and placed her on special leave pending receipt of 
the advice of a group of eminent persons. On 31 October the Director of Per- 
sonnel requested her not to enter United Nations Headquarters during that 
period of special leave 

On 1 December 1952 the Secretary General communicated to the Applicant 
the “opinion” of the Commission of Jurists, drawing her attention to “the fourth 
part of this report, which relates to: Principles With Regard to Officers Accused 
Or Suspected of Disloyalty To the Host Country.” 

He informed her of his decision to accept the Commission’s recommendation 
and warned her that if she did fail to notify the appropriate United States 
authorities of her intention to withdraw the plea of privilege and to answer the 
pertinent questions put to her, he would be compelled to terminate her appoint 
ment in the United Nations, 

The Applicant replied on 3 December 1952 that she had never broken the laws 
of her country or been disloyal to it, and that she had never been 
such acts, let alone convicted of them. She 
stand the view expressed by the Secretary 
In her view, she had 
the Committee. 

She said that in the executive session prior to the Subcommittee’s oper 
hearing she had been asked whether she had ever engaged in espionage or sub 
versive activities, and that she had replied in the negative. 

She aflirmed her inability to change her testimony, which 
considered and in accordance 
self unable to violate. 

On receiving this negative reply, the Secretary General informed the Appli 
cant on 5 December 1952, that her attitude constituted a fundamental breach 
of the obligations laid down in Staff Regulation 1.4, and that he had terminated 
her appointment in the Secretariat. On 16 December 1952, the Secretary General 
agreed to the direct submission by the Applicant of her application to the Tri 
bunal, in accordance with article 7 of the Tribunal’s Statute. On 17 February 


accused of 
was accordingly at a loss to under 
General and in the jurists’ opinion 
already answered the pertinent questions put to her by 


had been carefull 
with fundamental moral principles she found he 


1953 the Applicant filed an application with the Tribunal for reinstatement in 
former post and damages, 


her 
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Whereas the Applicant's principal contentions are as follows: 

(a) The decision contested is illegal and void, as it resulted from an agreement 
between the United States State Department and the Secretary General to termi- 
ate on political grounds the appointment of United States citizens who are 
bers of the United Nations stafl Che decision contested was the result 
of improper pressure exerted upon the Secretary General by an agency of a 
Meniber State, namely the Internal Security Subcommittee of the Judiciary Com- 
mittee of the United States Senate. Consequently there was a violation of 
Article 100 of the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

»b) The termination of the Applicant’s appointment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly 
upon the supposition that the Applicant was suspected of Communist affiliations 
wh ch are regarded with disfavour and opposed by United States governmental 











gencies 
(c) The termination violates the fundamental tenure rights of the Applicant, 
» held a permane! ac sinee it was not effected in accordance with 
the pertinent Staff Re I Holders of permanent contracts can only be 
discharved for the reason tated in Staff Regulations 9.1 and 10.2. 


(d) The plea of privilege under the Fifth Amendment does not constitute a 
breach of the Staff Regulations, particularly of Staff Regulation 1.4, since under 
American law the exercise of the privilege does not create presumption of guilt. 

; is have not agreed as a condition 
of their employment to surrender their 1 under the Constitution. Essenti- 
ally, the Applicant tried to protect her freedom under the Fifth Amendment. 


ec) The Secretary General violated the principles of due process in placing 











the Applicant upon special leave, in denying her a hearing before taking the 
ecision to dismiss and in failing to consult the joint bodies as laid down in 
Staff Regulations 8.1 and 8.2 dealing with staff relations. 

Whereas the Respondent, while contending that various arguments set forth 
by the Applicant were irrelevant to the case, made the following reply: 

1) The Secretary General confined himself to receiving information on staff 
members under the agreement brade with the State Department, and at no time 
did he surrender his power of decision with respect to the retention or appoint 

e staf 
(6b) The Applicant had the duty under the Charter and under Staff Regulation 

i.4 to conduct herself at all times in a manner befitting her status as an inter- 
national civil] servant and to remain worthy of trust and confidence. 

Iler refusal to answer on the plea of privilege under the Fifth Amend- 

e legal cording to American law, gave rise to the presumption that 

App! cant s id beer y n activities directed towards the violent 

erthrow of the governne of a Member State. Her claim of privilege con- 

ed a public pronouncement which reflected adversely upon the interna 
civil service and rendered her unworthy of trust and confidence. 

The Applicant w: guilty f serious misconduct and her services were 
o\wn to be unsatisfactory Lier appointment could therefore be terminated 
der S Rezulations 9.1 1) and 10.2 

The Secreta General observed the principles of due process, since he 
e the Applica in opportunity of revoking her decision and of answering the 

ou put her by the Senate Subcommittee. Before taking the decision 
her appointmer the Secretary General consulted a group of 


ecretar at oflicials, to whom her letter of refusal had been referred. 
The Tribunal, having deliberated until 21 August 1953, now pronounces the 


I ( ts Statute the Tribunal is not competent to pass judgment on the 

tion to the Charter, of an agreement made between the Secretary 

a Member State, whatever influence this agreement may actually 

had on the decision taken in regard to the Applicant. It is the Tribunal’s 

ty owever, to consider whether the termination of the Applicant's appoint- 
t onformity with the provisions of the Staff Rules and Regulations. 

a rribunal notes that the Applicant held a permanent appointment. This 
tvl I ppointinent has bee. used om the inception of the Secretariat to 
ensure the stability of the international civil service and to create a genuine 

f ernational civil servants freely selected by the Secretary General. 
I the regulations established by the General Assembly, permanent appoint- 
ments cal t be terminated except in accordance with the Staff Regulations, 
\ t exh e] he 


grounds on which and the conditions in which an 
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Thus the Secretary General can only act under a provision of the Staff Regu- 

itions. He must indicate the provisions upon which he proposes to rely, and 
conform with the conditions and procedures laid down in the Staff Regulations. 

if he fails to comply with these principles, the Tribunal is entitled to enquire 
whether the termination of the appointment is in accordance with the rules in 
force and so valid. 

6. The Applicant held a permanent contract and her exceptional professional 
ability and devotion to duty have not been disputed. The termination of her ap- 
pointment was decided upon by the Secretary General following the report of 
the Commission of three jurists whom he consulted. In his letter of 1 Decem 
ber 1952 to the Applicant, the Secretary General wrote: 

“T have decided to accept the recommendation of the Commission regarding 
the attitude the Secretary General should take towards an officer who pleads 
some constitutional privilege against answering questions on the grounds that 
inswers might incriminate him with regard to activities involving disloyalty to 
the United States. This recommendation was to the effect that a person who 
has refused to answer questions whether he is or has been engaged in espionage 
or Other subversive activities in the United States, or whether he is or has at 
any time been a member of the Communist Party in the United States, or of 
sole other organization declared to be a subversive organization, is unsuitable 





for continued employment by the United Nations in the United States and that 
his employment in the United Nations should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recom- 
mendation of the three jurists, and states that the refusal to answer the ques 
tions “constitutes a fundamental breach of the obligations laid down in Staff 
Regulation 1.4, and that you [the Applicant] are unsnpitable for continued em 
ployment in the Secretariat.” 

4. The three jurists tried 


to find a legal basis for the termination of the ap- 
pointments of staff members pleading privilege under the Fifth Amendment. 
They started from the concept that “the rights of the staff in matters of their 
employment are contractual and that the terms of the contract are to be found 
in the Staff Regulations and the rules promulgated as Staff Rules in pursuance 
of the Regulations.” 

They then propounded general principles for dealing with breaches of the 
obligations laid down in the Staff Regulations and for termination indemni- 
ties : 

A fundamet each by a staff member of his obligations laid down in ar- 
ticles 1.4 and 1.8 is intended to be dealt with by the Secretary General on his 
own responsibility, although in many cases such a fundamental breach would 
also be serious misconduct under article 10.” “We think also that the provi- 
sions with regard to termination indemnity contained in annex III to the Regu- 
lations apply only in cases arising under article 9.1 and not in cases of funda- 
mental breaches of articles 1.4 or 1.8 or in the case of dismissal under article 10.” 





They went on: 
“It will be observed that, in our opinion, it will be necessary to rely upon 
the Secretary General’s inherent right to terminate a contract for fundamental 
breach under article 1.4 or article 1.8 only in cases of officers holding permanent 
or fixed term appointments whose actions could not be said to constitute serious 

isconduct under article 10.” 

Thus, the three jurists reached the conclusion that the Respondent possessed 
a right to terminate appointments which were not covered by the Staff Regu- 
lations, and moreover, to terminate them without indemnity. 

In actual fact, no provision concerning the termination of employment was 
cited in this case, and the Applicant received an indemnity in accordance with 
annex ITI of the Staff Regulations. 

Thus the decision reached in respect of the termination of the Applicant’s 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to 
vhich the Secretary General can go beyond the provisions of the Staff Regulations 
and terminate an appointment because of the contractual relationship between 


a staff member and the Secretary General—disregards the nature of permanent 
contracts and the character of the regulations governing termination of employ- 


ment established hy the General Assembly under Article 101 of the Charter 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of Staff Regulation 1.4 could 
be dealt with both under Regulation 9.1 and under Regulation 10 and treated as 


both unsatisfactory service and serious misconduct enabling the Secretary Gen 
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fication from a Commission of Jurists. Their conclusions were later dis- 
CUuSS¢E by the General Assembly, which reached no decision on them. Subse- 


quently, these conclusions were partially set aside by the Secretary General 


The nature of serious misconduct appeared so disputable to the Secretar) 
General that he granted termination indemnities, which are expressly forbidde 
by the Staff Regulations (annex III) in cases of summary dismissa 

Whatever view may be held as to the conduct of the Applicant, that conduc 
couid not be described as serious misconduct, which alone under Staff Regula- 
tic 10, and the relevant Rules, justifies the Secreta General in dismissing a 





f einber summarily without the safeguard afforded by the disciplinary 
procedure 
10. In these circumstances, the decision to terminate the Applicant’s appoint- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
Rules, must be declared illegal. 
11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 
(a) for full salary up to date of reinstatement, less amount paid at ter- 
mination in lieu of notice; 
(¥) additional remedial relief to the extent of $7,100; 
and has considered the Respondent’s reply; 
the Tribunal awards 
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(a) full salary up to the date of reinstatement less the amount paid at 
termination in lieu of notice and less also the amouut of termination 
indemnity ; 

(b) no remedial relief; 

and so orders. 

12. Whereas the Tribunal having received from the Applicant a request for 
reimbursement of legal costs amounting to $2,375 notes, with regard to its power 
to pronounce on such requests, that article 12 of its Rules authorizes applicants 
to be represented by counsel, and that accordingly costs may be incurred in 
submitting claims. It recalls that in a general statement of 18 December 1950 
it pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the 
case law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 
and No. 24 of 26 February 1946), “il n'y a aucune raison pour déroger au principe 
général de droit que les dépens, sauf compensation, sont payés par la partie 
qui succombe.”, the Tribunal considers that it is competent to pronounce upon 
the costs. 

The Tribunal awards an amount of $300; and so orders. 

SUZANNE BAstTIn, 
President, 
Crook, 
Vice President. 
Sture Petreén, 
Vice President, 
Omar LoutrFi, 
Alternate Member. 

Geneva, 21 August 1953. 

Mant SANASEN, 
Ezccutive Secretary of the Administrative Tribunal. 





UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AvucustT 1953, 
Original: English 
JUDGMENT NO. 83 


Case No. 41: Glassman against The Secretary General of the United Nations 


The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President; the Lord Crook, Vice President; Mr. Sture Petrén, Vice Presi- 
dent; Mr. Omar Loutfi, alternate member; 

Whereas Sidney G!assman, former member of the Division of Economic 
Stability and Development, Department of Economic Affairs, filed an application 
to the Tribunal on 17 February 1953 for rescission of the Secretary General's 
decision of 5 December 1952 to terminate his employment, for reinstatement in 
his post and for compensation; 

Whereas a memorandum was submitted to the Tribunal in his name and in the 
name of other Applicants; 

Whereas documents were produced on 23 and 29 July 1953 in justification of the 
amount of compensation claimed and substituting a request for compensation for 
the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 and 
his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with Article 9 (3) of the Tribunal'’s Rules: 

Whereas the Tribunal heard the parties in public session on 17 and 23 July 
1953 ; 

Whereas the Tribunal has received from the Staff Council of the United Nations 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the following are the facts as to the Applicant: 

The Applicant entered the service of the United Nations on 1 October 1946 as an 
economic affairs officer in the Division of Economic Stability and Development, 
Department of Economie Affairs. After holding a temporary contract, he 
received a permanent contract on 16 September 1947, with retrospective effect to 
9 July 1947. On 23 October 1952 the Applicant appeared as a witness befure the 
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Internal Security Subcommittee of the United States Senate, which was investi- 
gating the activities of the United States citizens employed by the United Nations. 
At the Subcommittee’s hearing he claimed privilege under the Fifth Amendment 
to the United States Constitution and refused to answer certain questions put 
to him concerning his connections with the Communist Party. On 31 October 
1952 the Secretary General informed the Applicant that he was very much con- 
cerned about this matter and placed the Applicant on special leave pending the 
receipt of the advice of a group of eminent persons. In this connection, the Di- 
rector of Personnel requested the Applicant not to enter United Nations Head- 
quarters during the period of leave. 

On 1 December 1952 the Secretary General sent to the Applicant the “Opinion 
of the Commission of Jurists,” drawing his attention to the “fourth Part of this 
report which relates to ‘Principles With Regard to Officers Accused or Suspected 
of Disloyalty to the Host Country.’ ” 

The Secretary General indicated his decision to accept the Commission’s recom- 
mendation and warned the Applicant that if he failed to notify the appropriate 
United States authorities of his intention to withdraw the plea of privilege and 
to answer the pertinent questions put to him, the Secretary General would be 
compelled to terminate the Applicant’s employment in the United Nations. 

The Applicant replied on 3 December 1952 that he must decline the offer to 
withdraw his plea of privilege, that decisions of United States courts had upheld 
the use of the privilege as a constitutional right from which no inference might 
be drawn as to guilt or innocence, that the Applicant always had been a loyal 
American citizen, that he had solemnly observed his oath to the United Nations 
and that he had not engaged in political activity during his six years of service. 
On receiving this reply the Secretary General informed the Applicant on 5 De- 
cember 1952 that his attitude constituted a “fundamental breach of the obliga- 
tions laid down in Staff Regulation 1.4,” and that the Secretary General had ter- 
minated the Applicant’s employment in the Secretariat. On 16 December 1952 
the Secretary General agreed to the direct submission by the Applicant of his 
application to the Tribunal, in accordance with article 7 of the Tribunal’s Stat- 
ute. On 17 February 1953, the Applicant filed an application with the Tribunal 
for reinstatement in his former post, arrears of salary and damages. 

On 29 July the Applicant informed the Tribunal that he was substituting for 
his request for reinstatement a claim for further damages amounting to five 
years’ salary. 

Whereas the Applicant’s principal contentions are: 

(a) The decision contested was illegal and void, as it resulted from an illegal 
agreement between the United States State Department and the Secretary 
General to terminate the employment of U. S. citizens members of the United 
Nations staff on political grounds. The decision contested was the result of 
improper pressure exercized upon the Secretary General by an agency of a Mem- 
ber State, namely the Internal Security Subcommittee of the Judiciary Commit- 
tee of the United States Senate. Accordingly there had been a violation of 
Article 100 of the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

(b) The termination of the Applicant’s employment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly upon 
the supposition that the Applicant had or was suspected of having communist 
political affiliations which were regarded with disfavour and opposed by U. 8. 
governmental agencies. 

(c) The termination violated the basic tenure rights of the Applicant who 
held a permanent contract since it was not effected in accordance with the perti- 
nent staff regulations. Holders of permanent contracts can only be discharged 
for the reasons stated in staff regulations 9.1 and 10.2. 

(d) The invocation of the privilege under the Fifth Amendment does not con- 
stitute a breach of the Staff Regulations, particularly of article 1.4, since under 
American law the exercise of the privilege does not create an inference of guilt. 
American staff members of the United Nations have not agreed as a condition of 
their employment to surrender their rights under the Constitution. 

(e) The Secretary General violated principles of due process in placing the 
Applicant upon special leave, in failing to make the consultations with the 
joint bodies prescribed in staff regulations 8.1 and 8.2 dealing with Staff Rela- 
tions. 

Whereas the Respondent’s answer, after contending that various arguments 
set forth by the Applicant were irrelevant to the case, is that: 

(a) The Secretary General merely confined himself to receiving information 
on staff members under the agreement made with the State Department and 
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at no time did he surrender his power of decision with respect to the retention 
or appointment of staff. 

(b) The Applicant had a duty under the Charter and Staff Regulation 1.4 
to conduct himself at all times in a manner befitting his status as an international 
civil servant and to remain worthy of trust and confidence. 

(c) The refusal to answer by claiming the privilege under the Fifth Amend- 
ment, while legal according to American law, gave rise to the inference that 
the Applicant was or had been engaged in activities directed toward the violent 
overthrow of the government of a Member State. His claim of privilege con- 
stituted a public pronouncement which reflected adversely upon his status as 
an international civil servant and rendered him unworthy of trust and confidence. 

(d) The Applicant was guilty of serious misconduct and his services were 
shown to be unsatisfactory. His appointment could therefore be terminated 
under the terms of Staff Regulations 9.1 (a) and 10.2. 

(e) The Secretary General observed principles of due process since he gave 
the Applicant an opportunity of revoking his decision and of answering the ques- 
tions put to him by the Senate Subcommittee. Before taking the decision to 
terminate his appointment, the Secretary General consulted a group of senior 
Secretariat officials to whom the Applicant’s letter of refusal was referred. 

The Tribunal having deliberated until 21 August 1955, now delivers the follow- 
ing judgment: 

1. Under the terms of its Statute the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It is 
part of the Tribunal’s function, however, to consider whether the termination 
of the Applicant’s employment is in conformity with the provisions of the Staff 
Regulations and the Staff Rules. 

2. The Tribunal notes that the Applicant held a permanent appointment. This 
type of appointment has been used from the inception of the Secretariat to 
ensure the stability of the International civil service and to create a genuine 
body of international civil servants freely selected by the Secretary General. 
In accordance with the regulations established by the General Assembly, perma- 
nent appointments cannot be terminated except under staff regulations which 
enumerate precisely the reasons for and the conditions governing the termination 
of service. 

The Secretary General thus can act only under a provision of the Staff Regu- 
lations. He must indicate the provision upon which he proposes to rely, and 
must conform with the conditions and procedures laid down in the Staff 
Regulations. 

If he fails to comply with these principles, the Tribunal is entitled to inquire 
whether the termination of employment is in accordance with the rules in force. 

3. The Applicant held a permanent contract and his professional ability and 
devotion to duty have not been disputed. The termination of his employment 
was decided upon by the Secretary General following the report of the Commis- 
sion of three jurists which he consulted. In his letter of 1 December 1952 to 
the Applicant, the Secretary General wrote: 

“I have decided to accept the recommendation of the Commission regarding 
the attitude the Secretary General should take towards an officer who pleads 
some constitutional privilege against answering questions on the ground that 
answers might incriminate him with regard to activities involving disloyalty 
to the United States. This recommendation was to the effect that a person who 
has refused to answer questions whether he is or has been engaged in espionage 
or other subversive activities in the United States, or whether he is or has at 
any time been a member of the Communist Party in the United States, or of 
some other organization declared to be a subversive organization, is unsuitable 
for continued employment by the United Nations in the United States and that 
his employment in the United States should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recom- 
mendation of the three jurists and states that the refusal to answer the questions 
“eonstitutes a fundamental breach of the obligations laid down in Staff Regu- 
lation 1.4 and that you [the Applicant] are unsuitable for continued employ- 
ment in the Secretariat.” 

4. The three jurists sought a legal basis for the termination of the appoint- 
ment of staff members pleading privilege under the Fifth Amendment. They 
started from the concept that “the rights of the staff in matters of their employ- 
ment are contractual and that the terms of the contract are to be found in the 
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Staff Regulations and the rules promulgated as Staff Rules in provenance of the 
Regulations.” 

They then propounded a general theory for dealing with breaches of the obli- 
gations laid down in the Staff Regulations and for termination indemnities: 

“A fundamental breach by a staff member of his obligations laid down in 
articles 1.4 and 1.8 is intended to be dealt with by the Secretary General on his 
own responsibility, although in many cases such a fundamental breach would 
also be serious misconduct under article 10.” “We think also that the provisions 
with regard to termination indemnity contained in Annex III to the Regulations 
apply only in cases arising under article 9.1 and not in cases of fundamental 
breaches of articles 1.4 or 1.8 or in the case of dismissal under article 10.” 

The jurist added: “It will be observed that, in our opinion, it would be neces- 
sary to rely upon the Secretary General's inherent right to terminate a contract 
for fundamental breach under article 1.4 or article 1.8 only in cases of officers 
holding permanent or fixed term appointments whose actions could not be said 
to constitute serious misconduct under article 10.” 

Thus, the three jurists reached the conclusion that the Secretary General had 
the right to terminate appointments without indemnity, in addition to the cases 
provided for in the Staff Regulations. 

In actual fact, no provision concerning the termination of employment was 
cited in this ease, and the Applicant received an indemnity in accordance with 
annex III of the Staff Regulations. 

Thus the decision reached in respect of the termination of the applicant's 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to 
which the Secretary General can go beyond the provisions of a definite article 
of the Staff Regulations and terminate an appointment because of the con- 
tractual relationship between a staff member and the Secretary General—lis- 
regards the nature of permanent contracts and the character of the regulations 
governing termination of employment laid down by the General Assembly under 
article 101 of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of article 1.4 could be dealt 
with both under article 9.1 and under article 10 and treated as both unsatisfae- 
tory service and serious misconduct enabling the Secretary General to dismiss 
the Applicant without imposing disciplinary measures. In the latter case, ac- 
cording to the Respondent, it was not for the Applicant to protest against the 
ex gratia payment of an indemnity. 

The Tribunal has, therefore, to inquire whether any one provision of the Staff 
Regulations was applicable to the case of the Applicant. 

7. Article 9.1 provides for termination of employment for unsatisfactory serv- 
ices. Article 10 deals with misconduct and authorizes summary dismissal for 
serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined hy exami- 
nation of the meaning given to the word “services” in the Staff Regulations and 
Rules. It appears clearly that the word “services” is used in the Staff Regula- 
tions and Rules solely to designate professional behaviour within the Organiza- 
tion and not to cover all the obligations incumbent upon a staff member. If it 
is admitted that the invoking of a constitutional principle in respect of acts out- 
side a staff member's professional duties constitutes a breach of article 1.4 of the 
Staff Regulations, this fact cannot be considered as unsatisfactory services aud 
cannot fall within the purview of article 9.1. 

On the other hand, misconduct punishable under article 10 could also he either 
misconduct committed in the exercise of a staff member's professional duties or 
acts committed outside his professional activities but prohibited by previsions 
creating general obligations for staff members. This view is confirmed by the 
fact that, during the discussions in the Fifth Committee on the revision of the 
Staff Regulations, the question of dealing with obligations deriving from article 
1.4 was raised, and no objection was made to the statement by the Chairman uf 
the Fifth Committee that they were dealt with under disciplinary provisions, 

8. The Tribunal is thus called upon to consider whether the allegations made 
against the applicant constituted serious misconduct justifying his summary 
dismissal by the Secretary General without reference to the Joint Disciplinary 
Committee. 

The conception of serious misconduct enabling the Secretary General to im- 
pose summary dismissal was introduced at the revision of the Staff Regulations 
to deal with acts obviously incompatible with continued membership of the staff. 


en 
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Except in cases of agreement between the person concerned and the adminis- 
tration, the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is patent and where the interest of the service requires 
immediate and final separation, 

, 9. In the present case, the Applicant invoked the privilege provided in the 

constitution of his country. This step did not give rise to subsequent legal pro- 
ceedings against the applicant. This provision of the constitution may be prop- 
erly invoked in various situations which, because of the complexity of the case. 
law, cannot be summarized in a simple formula. 

The lezal situation arising from recourse to the Fifth Amendment was so ob- 
scure to the Secretary General himself that he considered it desirable to seek 
clarification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly who reached no decision. Subsequently, these 
conclusions were partially set aside by the Secretary General himself. 

The nature of serious misconduct appeared so disputable to the Secretary Gen- 
eral that he granted termination indemnities, which are expressly forbidden by 
the Staff Regulations (Annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct which alone under article 10.2 of the 
Staff Regulations and the pertinent Rules justifies the Secretary General in dis- 
missing a staff member summarily without the safeguard afforded by the discipli- 
bary procedure, 

10. In these circumstances, the decision to terminate the Applicant's employ- 
ment, since it cannot be based upon a provision of the Staff Regulations, must be 
declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to date 
of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at termi- 
nation in lieu of notice; 

(b) additional remedial relief to the extent of $6,825; and has considered 
the Respondent's reply ; 

the Tribunal awards 

(a) full salary up to the date of this judgment less amount paid at termi- 
nation in lieu of netice and less also the amvuunt of termination indemnity ; 

(6) no remedial relief; 

and so orders. 

12. Whereas the Tribunal has received a further claim for compensation in 
lieu of reinstatement, the Tribunal awards $20,000 in lien of reinstatement and 
notes that in the computation of the amvunt regard has been paid to the following 
factors: 

(a) The consistent references in his annual reports to his “above average” 
rating, his “highly qualified” performance of his duties and his “resource- 
fulness fur above average”; 

(») The various promotions following reports that he had “obvious merit 
for promotion” and assumed “ever-increasing responsibility” ; 

(c) The commendation noted on his personnel file, dated 21 December 1949, 
in respect of the Report on National and International Measures for Full 
Employment as to which those responsible asked for record of their appre- 
ciation ; 

(d) The very narrow field of employment, i. e. National Economic Struc- 
ture, particularly of the Far East, specializing in Full Employment, ete. ; 

(ec) That this was his first appointment following graduation ; 

(f) The fact, resultant from (d) and (e) foregoing, that the specialized 
nature of his career since graduating will cause him to find considerable 
difliculty in securing a similar appointment and it may well be that he will 
have to find a fresh career field ; 

(g) There was no adverse comment from the State Department ; 

(h) His five-year review was due on 9 July 1952 and, had the review not 
been deferred, had every reason to expect that his status would remain 
unchanged until, at least, 9 July 1957; 

(i) His age is 33 years; 

(j) His base salary is $8,500 per annum ; 

and so orders. 

13. Whereas the Tribunal, having received from the Applicant a request for 
reimbursement of legal costs amounting to $2,275 notes, with regard to its power 
to pronounce on such requests, that article 12 of its Rules authorizes applicants 
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to be represented by counsel, and that accordingly costs may be incurred in sub- 
mitting claims. “t recalls that in a general statement of 18 December 1950 it 
pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the 
case law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 
and No. 24 of 26 February 1946), “il n'y a aucune raison pour déroger au principe 
général de droit que les dépens, sauf compensation, sont payés par la partie qui 
succombe.”, the Tribunal considers that it is competent to pronounce upon the 
costs. 
The Tribunal awards an amount of $300; and so orders. 
SUZANNE BASTIp, 
President. 
Crook, 
Vice President. 
STURE PETREN, 
Vice President. 
Omar LOUTFI, 
Alternate Member. 
Geneva, 21 August 1953. 
MANI SANASEN, 
Executive Secretary of the Administrative Tribunal. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AvucusT 1955. 
Original: English 
JUDGMENT NO. 34 
Case No. 42: Older against the Secretary General of the United Nationa 

The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President; Mr. Sture Petrén, Vice Presi- 
dent; Mr. Omar Loutfi, alternate member; 

Whereas Julia Older, former member of the Documents Control Division, 
Department of Conference and General Services, filed an application to the 
Tribunal on 17 February 1953 for rescission of the Secretary General's decision 
of 5 December 1952, to terminate her employment, for reinstatement in her post 
in the United Nations and for compensation ; 

Whereas a Memorandum was submitted to the Tribunal in her name and in 
the name of other applicants; 

Whereas documents were produced on 23 and 29 July 1953, in justification of 
the amount of compensation claimed and substituting a request for compensation 
for the request for reinstatement; 

Whereas the Respondent filed his reply to the application on 20 March 1953, 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 20 April 
1953, in accordance with Article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and 23 July 
1953 : 

Whereas the Tribunal has received from the Staff Council of the United 
Nations Secretariat a written statement of its views on the questions of principle 
involved in this case; 

Whereas the following are the facts as to the Applicant: 

The Applicant entered the service of the United Nations on 15 September 1946, 
as an editor in the Editorial and Reporting Section of the Department of Confer- 
ence and General Services. After holding a temporary contract, she received 
a permanent contract on 2 April 1947, with retrospective effect to 15 September 
1946. This contract was confirmed on 5 July 1951, at the five-year review. On 
14 October 1952, she appeared as a witness before the Internal Security Sub- 
committee of the United States Senate, which was investigating the activities 
of United States citizens employed by the United Nations. At the Subcommittee’s 
hearing she claimed privilege under the Fifth Amendment to the United States 
Constitution and refused to answer certain questions put to her concerning her 
connections with the Communist Party. On 22 October 1952, the Secretary 
General informed her that he was very much concerned about this matter, and 
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he placed her on special leave pending the receipt of the advice of “a group of 
eminent persons.” On 31 October 1952, the Director of Personnel requested her 
not to enter United Nations Headquarters during the period of leave. 

In 1 December 1952, the Secretary General sent to the Applicant the “Opinion 
of the Commission of Jurists,” drawing her attention to “the fourth Part of this 
report which relates to ‘Principles With Regard to Officers Accused or Suspected 
of Disloyalty To the Host Country.’ ” 

He indicated his decision to accept the Commission’s recommendation and 
warned her that if she failed to notify the appropriate United States authorities 
of her intention to withdraw the plea of privilege and to answer the pertinent 
questions put to her, he would be compelled to terminate her employment in the 
United Nations. 

The Applicant replied on 4 December 1952 that she was not, and had never 
been, a member of the Communist Party and had so stated on oath on more 
than one occasion during her five years of government employment, that in 
voking the Fifth Amendment did not, according to the U. S. Supreme Court, 
justify a presumption of guilt, and that if she withdrew the plea of privilege 
she would have to point out that she was “withdrawing the plea under duress, 
not in good faith.” On receiving this reply, the Secretary General informed the 
Applicant on 5 December 1952 that her attitude constituted a ‘fundamental 
breach of the obligations laid down in Staff Regulation 1.4,” and that he had 
terminated her employment in the Secretariat. On 16 December 1952, the Secre 
tary General agreed to the direct submission by the Applicant of her application 
to the Tribunal, in accordance with article 7 of the Tribunal’s Statute. On 
17 February 1953, the Applicant filed an application with the Tribunal for rein 
statement in her former post, arrears of salary and damages. 

On 29 July 1953 the Applicant informed the Tribunal that she was substi 
tuting for her request for reinstatement a claim for further damages amounting 
to five years’ salary. 

Whereas the Applicant’s principal contentions are: 

(a) The decision contested was illegal and void, as it resulted from an illegal 
agreement between the United States State Department and the Secretary 
General to terminate the employment of U. 8S. citizens members of the United 
Nations staff on political grounds. The decision contested was the result of 
improper pressure exercised upon the Secretary General by an agency of a 
Member State, namely the Internal Security Subcommittee of the Judiciary 
Committee of the United States Senate. Accordingly there had been a violation 
of Article 100 of the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

(b) The termination of the Applicant’s employment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly 
upon the supposition that the Applicant had or was suspected of having com 
munist political affiliations which were regarded with disfavour and opposed 
by U. S. governmental agencies. 

(c) The termination violates the basic tenure rights of the Applicant who 
held a permanent contract since it was not effected in accordance with the 
pertinent Staff Regulations. Holders of permanent contracts can only be dis 
charged for the reasons stated in Staff Regulations 9.1 and 10.2. 

(d) The invocation of the privilege under the Fifth Amendment does not 
constitute a breach of the Staff Regulations, particularly of article 1.4, since 
under American law the exercise of the privilege does not create an inference 
of guilt. American staff members of the United Nations have not agreed as 
a condition of their employment to surrender their rights under the Constitution. 

(e) The Secretary General violated principles of due process in placing the 
Applicant upon special leave in denying her a hearing before taking the decision 
to dismiss, and in failing to make the consultations with the joint bodies pre- 
scribed in Staff Regulations 8.1 and 8.2 dealing with Staff Relations. 

(f) The Applicant asserts that in her application form for employment in 
the United Nations she set forth information about her association with various 
organizations concerning which she was interrogated by the Senate Subcom- 
mittee and concerning which she invoked the Fifth Amendment. 

Whereas the Respondent’s answer, after contending that various arguments 
set forth by the Applicant were irrelevant to the case, is that: 

(a) The Secretary General merely confined himself to receiving information 
on staff members under the agreement made with the State Department and 
at no time did he surrender his power of decision with respect to the retention 
or appointment of staff. 
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(b) The Applicant had a duty under the Charter and Staff Regulation 1.4 to 
conduct herself ut all times in a manner befitting her status as an interna- 
tional civil servant and to remain worthy of trust and confidence. 

(c) The refusal to answer by claiming the privilege under the Fifth Amend- 
ment, while legal according to American law, gave rise to the inference that the 
Applicant was or had been engaged in activities directed towards the violent 
overthrow of the government of a Member State. Her claim of privilege con- 
stituted a public pronouncement which reflected adversely upon her status as an 
international civil servant and rendered her unworthy of trust and confidence, 

(d) The Applicant was guilty of serious misconduct and her services were 
shown to be unsatisfactory. Her appointment could therefore be terminated 
under the terms of Staff Regulations 9.1 (a) and 10.2. 

(e) The Secretary General observed principles of due process since he gave 
the Applicant an opportunity of revoking her decision and of answering the ques- 
tions put to her by the Senate Subcommittee. Before taking taking the decision 
to terminate the Applicant's appointment, the Secretary General consulted a 
group of senior Secretariat officials to whom her letter of refusal was referred. 

The Tribunal having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. Under the terms of its Statute the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It is 
part of the Tribunal’s function, however, to consider whether the termination 
of the Applicant's employment is in conformity with the provisions of the Staff 
Regulations and the Staff Rules, 

2. The Tribunal notes that the Applicant held a permanent appointment. 
This type of appointment has been used from the inception of the Secretariat 
to ensure the stability of the international civil service and to create a genuine 
body of international civil servants freely selected by the Secretary General. In 
accordance With the regulations established by the General Assembly, permanent 
appointments cannot be terminated except under Staff Regulations which enu- 
nrerate precisely the reasons for and the conditions governing the termination 
of service, 

The Secretary General thus can act only under a provision of the Staff Regn- 
lations. He must indicate the provision upon which he proposes to rely, and 
must conform with the conditions and procedures laid down in the Staff Regu- 
lations, 

If he fails to comply with these principles, the Tribunal is entitled to inquire 
whether the termination of employment is in accordance with the rules in force, 

3. The Applicant held a permanent contract and her professional ability and 
devotion to duty have not been disputed. The termination of her employment 
was decided upon by the Secretary General following the report of the Com- 
inission of three jurists which he consulted. In his letter of 1 December 1952 
tu the Applicant, the Secretary General wrote: 

“I have decided to accept the recommendation of the Commission regard- 
inz the attitude the Secretary General should take towards an officer who 
pleads some constitutional privilege against answering questions on the grounds 
that answers might incriminate him with regard to activities involving dis- 
loyalty to the United States. This recommendation was to the effect that a 
person who has refused to answer questions whether he is or has been engaved 
in espionage or other subversive activities in the United States, or whether he 
is or has at any time been a member of the Commuuist Party in the United 
States, or of some other organization declared to be a subversive organization, 
is unsuitable for continued employment by the United Nations in the United 
States and that his employment in the United Nations should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recom- 
mendation of the three jurists and states that the refusal to answer the ques- 
tions “constitutes a fundamental breach of the obligations laid down in Staff 
Regulation 1.4, and that you [the Applicant] are unsuitable fur continued 
employment in the Secretariat.” 

4. The three jurists sought a legal basis for the termination of the appoint- 
ment of staff members pleading privilege under the Fifth Amendment. They 
started from the concept that “the rights of the staff in matters of their employ- 
ment are contractual and that the terms of the contract are to be found in the 


Staff Regulations and the rules promulgated as Staff Rules in pursuance of the 
Regulations.” 
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They then propounded a general theory for dealing with breaches of the obll- 
gations laid down in the Staff Regulations and for termination indemnities: 
“a fundamental breach by a staff member of his obl'gations laid down in articles 
1.4 and 1.8 is intended to b2 dealt with by the Secretary General on his own 
responsibility, although in many cases such a fundamental breach would also be 
serious misconduct under article 10. We think also that the provisions with 
regard to termination indemnity contained in Annex III to the Regulations apply 
only in cases arising under article 9.1 and not in cases of fundamental breaches 
of articles 1.4 or 1.8 or in the case of dismissal under article 10.” 

The jurists added: “It will be observed that, in our opinion, it would be neces- 
sary to rely upon the Secretary General's inherent right to terminate a contract 
for fundamental breach under article 1.4 or article 1.8 only in cases of officers 
holding permanent or fixed term appointments whose actions could not be said to 
constitute serious misconduct under article 10.” 

Thus, the three jurists reached the conclusion that the S-cretary General had 
the right to terminate apnointments without indemnity, in addition to the cases 
provided for in the Staff Regulations. 

In actual fact, no provision concerning the termination of employment was 
cited in this case, and the Applicant received an indemnity in accordance with 
Annex III of the S‘aff Regulations. 

Thus the decision reached in respect of the termination of the Applicant's 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to which 
the Secretary General can go beyond the provisions of a definite article of the 
Staff Regulations and terminate an appointment because of the contractual rela- 
tionship between a staff member and the Secretary General—disregards the 
nature of permanent contracts and the character of the regulations governing 
termination of employment laid down by the General Assembly under article 101 
of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of article 1.4 could be dealt 
with both under article 9.1 and under article 10 and treated as both unsatis- 
factory service and serious misconduct enabling the Secretary General to dismiss 
the Applicant without imposing disciplinary measures. In the latter case, ac- 
cording to the Respondent, it was not for the Applicant to protest against the 
ex gratia payment of an indemnity. 

The Tribunal has therefore to inquire whether any one provision of the Staff 
Regulations was applicable to the case of the Applicant. 

7. Article 9.1 provides for termination of employment for unsatisfactory serv- 
ices. Article 10 deals with misconduct and authoriz’s summary dismissal for 
serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined by exami- 
nation of the meaning given to the word “services” in the Staff Regulations and 
Rules. It appears clearly that the word “services” is used in the Staff Regula- 
tions and Rules solely to designate professional behaviour within the Organ za- 
tion and not to cover all the obligations incumbent upon a staff member. If it is 
admitted that the invoking of a constitutional privilege in respect of acts outside 
a staff member's professional duties constitutes a breach of article 1.4 of the 
Staff Regulations, this fact cannot be considered as unsatisfactory services and 
cannot fall within the purview of article 9.1. 

On the other hand, misconduct punishable under article 10 could also be either 
misconduct committed in the exercise of a staff member's professional duties 
or acts committed outside his professional activities but prohibited by provisions 
creating general obligations for staff members. This view is confirmed by the 
fact that, during the discussions in the Fifth Committee on the revision of the 
Staff Regulations, the question of dealing with obligations deriving from article 
1.4 was raised and no objection was made to the statement by the Chairman 
of the Fifth Committee that they were dealt with under disciplinary provisions, 

8. The Tribunal is thus called upon to consider whether the allegations made 
against the Applicant constituted serious misconduct justifying her summary 
dismissal by the Secretary General without reference to the Joint Disciplinary 
Committee. 

The conception of serious misconduct enabling the Secretary General to impose 
summary dismissal without disciplinary procedure was introduced at the revision 
of the Staff Regulations to deal with acts obviously incompatible with continued 
membership of the staff. 
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Except in cases of agreement between the person concerned and the adminis- 
tration the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is patent and where the interest of the service requires 
immediate and final separation 

9. In the present case, the Applicant invoked the privilege provided in the 
constitution of her country. This step did not give rise to subsequent legal 
proceedings against the Applicant. This provision of the constitution may be 
properly invoked in various situations which, because of the complexity of the 
case law, cannot be summarized in a simple formula. 

The legal situation arising from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seek 
clarification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly who reached no decision. Subsequently, these 
conclusions were partially set aside by the Secretary General himself. 

The nature of serious misconduct appeared so disputable to the Secretary 
General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (Annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct which alone under article 10.2 of 
the Staff Regulations and the pertinent Rules justifies the Secretary General in 
dismissing a staff member summarily without the safeguard afforded by the 
disciplinary procedure. 

10. In these circumstances, the decision to terminate the Applicant’s em- 
ployment, since it cannot be based upon a provision of the Staff Regulations, 
must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at 
termination in lieu of notice; 

(b) additional remedial relief to the extent of $7,380; and has considered 
the Respondent's reply: 

the Tribunal awards 

(a) full salary up to the date of reinstatement less the amount paid at 
termination in lieu of notice and less also the amount of termination 
indemnity ; 

(b) no remedial relief ; 

and so orders 

12, Whereas the Tribunal has received a claim for compensation in lieu of 
reinstatement the Tribunal awards $27,500 in lieu of reinstatement and notes 
that in the computation of the amount regard has been paid to the following 
factors: 

(a) Applicant is described in her 1952 report as “exemplary” and in 
successive earlier reports had been described as “thoroughly competent,” 
“tireless,” “intelligent and conscientious,” being rated “Above average.” 

(b) Applicant, who had completed her first five years’ service on 15 
September 1951, was notified on 5 July 1951 by the Secretary General that 
her contractual position had been reviewed and that no change in her status 
Was proposed ; 

(c) Adverse comment was made by the State Department in April 1950 
but that the renewal of her contractual rights took place in July 1951; 

(d@) She was recruited originally at the urgent pressure of the U. N. 
Editing Services and her abandonment of her specialized editorial and 
radio career as long ago as 1946 will make for considerable difficulty in 
reentry to such a field of employment at her present age; 

(e) Her present age is 48; 

(f) She notified the Secretary General on 4 December 1952 that she was 
not and never had been a communist and had stated so on more than one 
occasion; 

(9g) Her base salary is $9,140; 

(h) As the result of the notification on 5 July 1951 that her status was 
to remain unchanged, she could expect continuity of contract at least until 
15 September 1956; 

and the Tribunal so orders. 

13. Whereas the Tribunal, having received from the Applicant a request for 
reimbursement of legal costs amounting to $2,460; notes, with regard to its power 
to pronounce on such requests that article 12 of its Rules authorizes applicants 
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to be represented by counsel, and that accordingly costs may be incurred in sub- 
mitting claims. It recalls that in a general statement of 18 December 1950 ii 
pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the case 
law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 and 
No. 24 of 26 February 1946), “il n’y a aucune raison pour déroger au principe 
général le droit que les dépens, sauf compensation, sont payés par la partie qui 
succombe,” the Tribunal considers that it is competent to pronounce upon the 
costs. 
The Tribunal awards an amount of $300; and so orders. 
SUZANNE BASTID, 
President. 
Crook, 
Vice President. 
STurRE PETREN, 
Vice President. 
OmMaAR LOUTFI, 
Alternate Member. 
Geneva, 21 August 1953. 
MANI SANASEN, 
Executive Secretary of the Administrative Trib. 


UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 AveustT 1953. 
Original: English 
JUDGMENT NO. 35 


Q 


Case No. 48: Bancroft against the Secretary General of the United Nations 


The Administrative Tribunal of the United Nations, composed of Madame Paul 
Bastid, President ; the Lord Crook, Vice President; Mr. Sture Petrén, Vice Presi 
dent; Mr. Omar Loutfi, alternate member ; 

Whereas Frank Carter Bancroft, former member of the Documents Control 
Division, Department of Conference and General Services, filed an application 
to the Tribunal on 17 February 1953 for rescission of the Secretary General’s 
decision of 5 December 1952 to terminate his employment, for reinstatement in 
his post, and for compensation ; 

Whereas a memorandum was submitted to the Tribunal in his name and in the 
name of other Applicants ; 

Whereas documents were produced on 23 and 29 July 1953 in justification of 
the amount of compensation claimed and substituting a request for compensa- 
tion for the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in accordance with Article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and 28 July 
19583 ; 

Whereas the Tribunal has received a written statement from the Staff Council 
of the Secretariat of the United Nations expressing its views on the general 
issues involved in this case; 

Whereas the facts as to the Applicant are as follows: 

The Applicant entered the service of the United Nations on 7 August 1947 
under a temporary-indefinite appointment as an editor in the Bureau of Tech- 
nical Services of the Department of Conference and General Services. He there 
after received a permanent contract with effect from 14 November 1948. During 
his period of employment the Applicant was elected several times to office vari- 
ously on the Staff Committee, Staff Council, Joint Appeals Board, and Joint Dis- 
ciplinary Committee. On 13 and 14 October 1952 the Applicant appeared as a 
witness before the Internal Security Subcommittee of the United States Senate, 
which was investigating the activities of United States citizens employed by the 
United Nations. At the Subcommittee hearings he claimed privilege under the 
Fifth Amendment to the United States Constitution and refused to answer certain 
questions as to whether he had been connected with the Communist Party, with 
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the Southern Conference for Human Welfare, or with some other organizations, 
whether he had been the editor of Social Work Today, whether he knew a certain 
person, whether he knew any Communists in the United Nations, whether he had 
been eng iged in subversive activities against the United States, and whether he 
had tried to prevent dismissal of a certain person. On 22 Uctober 1952 the Secre- 
tary General informe. the Applicant that he was very much concerned about 
this matter, and he placed the Applicant on special leave pending the receipt of 
the advice of a group of eminent persons. On 31 October 1952 the Director of 
Personnel requested the Applicant not to enter United Nations Headquarters dur- 
ing the period of leave. On 1 December 1952 the Secretary General sent to the 
Applicant the “Opinion of the Commission of Jurists,” drawing the Applicant’s 
attention to “the fourth Part of this report which relates to Principles with regard 
to Officers Accused or Suspected of Disloyalty to the Host Country.” The Secre- 
tary General indicated his decision to accept the Commission’s recommendation 
and warned the Applicant that if he failed to notify the appropriate United States 
authorities of his intention to withdraw the plea of privilege and to answer the 
pertinent questions put to him the Secretary General would be compelled to termi- 
nate the Applicant’s employment in the United Nations. The Applicant replied, 
on 4 December 1952, that he could not in good conscience take the course recom- 
mended to him and that he considered his right to avail himself of all protections 
guaranteed to him by the United States Constitution to be a fundamental one 
which he was entitled to enjoy without fear of any such penalty as discontinuance 
of employment, particularly by an organization founded upon the recognition of 
law as the basis for national and international relationships. On receiving this 
reply. the Secretary General informed the Applicant on 5 December 1952 that his 
attitude constituted a “fundamental breach of the obligations laid down in Staff 
Regulation 1.4,” and that the Secretary General had terminated the Applicant's 
employment in the Secretariat. On 16 December 1952 the Secretary General 
agreed to the direct submission by the Applicant of his application to the Tri- 
bunal, in aecordance with Article 7 of the Tribunal’s Statute. On 17 February 
1953 the Applicant filed an application with the Tribunal for reinstatement in 
his former post, arrears of salary, and damages. On 29 July 1953 he substituted 
for his request for reinstatement a claim for further damages amounting to five 
years’ salary. 

Whereas the Applicant's principal contentions are: 

(a) The termination of the Applicant’s appointment constituted an unlawful 
discrimination against him because of his legitimate Staff activities. 

(b) The decision contested was illegal and void, as it resulted from an illegal 
agreement between the United States State Department and the Secretary Gen- 
eral to terminate the employment of U. S. citizens members of the United Nations 
staff on political grounds. The decision contested was the result of improper 
pressure exercised upon the Secretary General by an agency of a Member State, 
namely the Internal Security Subcommittee of the Judiciary Committee of the 
United States Senate. Accordingly there had been a violation of Article 100 of 
the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

(c) The termination of the Applicant’s emp'’oyment was improper in that it 
was bared on arbitrary and extraneous political considerations, particularly upon 
the supposition that the Applicant had or was suspected of having communist 
political affiliations which were regarded with disfavour and opposed by U. S. 
governmental agencies. 

(d) The termination violates the basic tenure rights of the Applicant who 
held a permanent contract since it was not effected in accordance with the perti- 
nent staff regulations. Holders of permanent contracts can only be discharged 
for the reasons stated in staff regulations 9.1 and 10.2. 

(e) The Secretary General violated princip'es of due process in placing the 
Applicant upon special leave, in denying him a hearing before taking the decision 
to dismiss and in failing to make the consultations with the joint bodies pre- 
scribed in staff regulations 8.1 and 8.2 dealing with Staff Relations. 

Whereas the Respondent, while contending that various arguments set forth 
by the Applicant were irrelevant to the case, made the following reply: 

(a) The Secretary General merely confined himself to receiving information 
on staff members under the agreement made with the State Department and 
at no time did he surrender his power of decision with respect to the retention 
or appointment of staff. 

(b) The Applicant had a duty under the Charter’ and Staff Regulation 1.4 
to conduct himself at all times in a manner befitting his status as an interna- 
tional civil servant and to remain worthy of trust and confidence. 
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(c) The refusal to answer by claiming the privilege under the Fifth Amend- 
ment, while legal according to American law, gave rise to the inference that 
the Applicant was-or had been engaged in activities directee toward the violent 
overthrow of the government of a Member State. His claim of privilege consti- 
tuted a public pronouncement which reflected adversely upon his status as an 
international civil servant and rendered him unworthy of trust and confidence. 

(d) ‘he Applicant therefore was guilty of serious misconduct and his services 
were shown to be unsatisfactory. His appointment could therefore be termi- 
nated under the terms of Staff Regulations 9.1 (a) and 10.2. 

(e) The Secretary General observed principles of due process since he gave 
the Applicant an opportunity of revoking his decision and of answering the 
questions put to him by the Senate Subcommittee. Before taking the decision 
to terminate his appointment, the Secretary General consulted a group of senior 
Secretariat officials to whom his letter of refusal was referred. 

Whereas the Tribunal having deliberated until 21 August 1953 new pronounces 
the following judgment: 

1. Under the terms of its Statute the Tribunal is not competent to pass judg- 
ment on the validity, in relation to the Charter, of an agreement made between 
the Secretary General and a Member State, whatever influence this agreement 
might actually have had on the decision taken in respect of the Applicant. It is 
part of the Tribunal’s functions, however, to consider whether the termination 
of the Applicant’s employment is in conformity with the provisions of the Staif 
Regulations and the Staff Rules. 

2. The Tribunal notes that the Applicant held a permanent appointment. This 
type of appointment has been used irom the inception of the Secretariat to ensure 
the stability of the international civil service and to create a genuine body of 
international civil servants freely selected by the Secretary General. In accord- 
ance with the regulations established by the General Assembly, permanent ap- 
pointments cannot be terminated except under staff regulations which enumerate 
precisely the reasons for and the conditions governing the termination of service. 

The Secretary General thus can act only under a provision of the Staff Regu- 
lations. He must indicate the provision upon which he proposes to rely and 
must conform with the conditions and procedures laid down in the Staff Regu- 
lations. 

If he fails to comply with these principles, the Tribunal is entitled to enquire 
whether the termination of employment is in accordance with the rules in force. 

3. The Applicant held a permanent contract and his professional ability and 
devotion to duty have not been disputed. The termination of his employment 
was decided upon by the Secretary General following the report of the Commis- 
sion of three jurists which he consulted. In his letter of 1 December 1952 to 
the Applicant, the Secretary General wrote: 

“I have decided to accept the recommendation of the Commission regarding 
the attitude the Secretary General should take towards an officer who pleads 
some constitutional privilege aguinst answering questions on the grounds that 
answers might incriminate him with regard to activities involving disloyalty to 
the United States. This recommendation was to the effect that a person who 
has refused to answer questions whether he is or has been engaged in espionage 
or other subversive activities in the United States, or whether he is or has at 
any time been a member of the Communist Party in the United States, or of some 
other organization declared to be a subversive organization, is unsuitable for 
continued employment by the United Nations in the United States and that his 
employment in the United Nations should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recommen- 
dation of the three jurists and states that the refusal to answer the questions 
“constitutes a fundamental breach of the obligations laid down in Staff Regula- 
tion 1.4, and that you [the Applicant] are unsuitable for continued employment 
in the Secretariat.” 

4. The three jurists sought a legal basis for the termination of the appointment 
of staff members pleading privilege under the Fifth Amendment. They started 
from the concept that “the rights of the staff in matters of their employment are 
contractual and that the terms of the contract are to be found in the Staff Regu- 
lations and the rules promulgated as Staff Rules in pursuance of the Regulations.” 

They then propounded a general theory for dealing with breaches of the obli- 
gations laid down in the Staff Regulations and for termination indemnities: 

“A fundamental breach by a staff member of his obligations laid down tn 
articles 1.4 and 1.8 is intended to be dealt with by the Secretary General on his 
Own responsibility, although in many cases such a fundamental breach would 
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also be serious misconduct under article 10. We think also that the provisions 
with regard to termination indemnity contained in Annex III to the Regulations 
apply only in cases arising under article 9.1 and not in cases of fundamental 
breaches of articles 1.4 or 1.8 or in the case of dismissal under article 10. 

The jurists added ; “It will be observed that, in our opinion, it would be neces 
sarv to rely upon the Secretary General’s inherent right to terminate a contract 
for fundamental breach under article 1.4 or article 1.8 only in cases of officers 
holding permanent or fixed-term appointments whose actions could not be said 
to constitute serious misconduct under article 10.” 

Thus, the three jurists reached the conclusion that the Secretary General had 
the right to terminate appointments without indemnity, in addition to the cases 
provided for in the Staff Regulations. : : 

In actual fact, no provision concerning the termination of employment was 
cited in this case, and the Applicant received an indemnity in accordance with 
Annex III of the Staff Regulations 

Thus the decision reached in respect of the termination of the Applicant’s 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to 
which the Secretary General can go beyond the provisions of a definite article of 
the Staff Regulations and terminate an appointment because of the contractual 
relationship between a staff member and the Secretary General disregards the 
nature of permanent contracts and the character of the regulations governing 
termination of employment laid down by the General Assembly under article 101 
of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of article 1.4 could be dealt 
with both under article 9.1 and under article 10 and treated as both unsatisfactory 
service and serious misconduct enabling the Secretary General to dismiss the 
Applicant without imposing disciplinary measures. In the latter case, according 
to the Respondent, it was not for the Applicant to protest against the egw gratia 
payment of an indemnity. 

The Tribunal has therefore to inquire whether any one provision of the Staff 
Regulations was applicable to the case of the Applicant. 

7. Article 9.1 provides for termination of employment for unsatisfactory 
services. Article 10 deals with misconduct and authorizes summary dismissal 
for serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined by exami- 
nation of the meaning given to the word “services” in the Staff Regulations and 
Rules. It appears clearly that the word “services” is used in the Staff Regula- 
tions and Rules solely to designate professional behaviour within the Organiza- 
tion and not to cover all the obligations incumbent upon a staff member. If it is 
admitted that the invoking of a constitutional privilege in respect of acts outside 
a staff member’s professional duties constitutes a breach of article 1.4 of the 
Staff Regulations, this fact cannot be considered as unsatisfactory services and 
cannot fall within the purview of article 9.1. 

On the other hand, misconduct punishable under article 10 could also be either 
misconduct committed in the exercise of a staff member’s professional duties or 
acts committed outside his professional activities but prohibited by provisions 
creating general obligations for staff members. This view is confirmed by the 
fact that, during the discussions in the Fifth Committee on the revision of the 
Staff Regulations, the question of dealing with obligations deriving from article 
1.4 was raised and no objection was made to the statement by the Chairman 
of the Fifth Committee that they were dealt with under disciplinary provisions. 

8. The Tribunal is thus called upon to consider whether the allegations made 
against the Applicant constituted serious misconduct justifying his summary 
dismissal by the Secretary General without reference to the Joint Disciplinary 
Committee. 

The conception of serious misconduct enabling the Secretary General to impose 
summary dismissal without disciplinary procedure was introduced at the revision 
vf the Staff Regulations to deal with acts obviously incompatible with continued 
membership of the staff. 

Except in cases of agreement between the person concerned and the administra- 
tion, the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is patent and where the interest of the service requires 
iinmediate and final separation. 

9. In the present case, the Applicant invoked the privilege provided in the 
constitution of his country. This step did not give rise to subsequent legal 
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proceedings against the Applicant. This provision of the constitution may be 
properly invoked in various situations which, because of the complexity of the 
case law, cannot be summarized in a simple formula. 

The legal situation arising from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seek 
clarification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly who reached no decision. Subsequently, these 
conclusions were partially set aside by the Secretary General himself. 

The nature of serious misconduct appeared so disputable to the Secretary 
General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (Annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct which alone under article 10.2 of 
the Staff Regulations and the pertinent Rules justifies the Secretary General in 
dismissing a staff member summarily without the safeguard afforded by the 
disciplinary procedure. 

10. In these circumstances, the decision to terminate the Applicant’s employ- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
Rules, must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to the date of reinstatement, less amount paid at 
termination in lieu of notice; 
(6) additional remedial relief to the extent of $7,875; and has considered 
the Respondent’s reply ; 
the Tribunal awards 
(a) full salary up to the date of this judgment less the amount paid at 
termination in lieu of notice and less also the amount of termination 
indemnity ; 
(b) no remedial relief ; 
and so orders. 

12. Whereas the Tribunal has received a further claim for compensation in 
lieu of reinstatement the Tribunal awards $12,000 in lieu of reinstatement and 
notes that in the computation of the amount regard has been paid to the follow- 
ing factors: 

(a) The Applicant’s annual reports all refer to his excellent work, con- 
scientious performance of that work and his leadership; 

(b) His age is now 48 years; 

(c) The adverse comment was made by the State Department on 12 April 
1951 but was not such as to cause any action by the United Nations; 

(d) His base salary was $9,140 per annum ; 
and so orders. 

13. Whereas the Tribunal, having received from the Applicant a request for 
reimbursement of legal costs amounting to $2,625 notes, with regard to its power 
to pronounce on such requests, that article 12 of its Rules authorizes applicants 
to be represented by counsel, and that accordingly costs may be incurred in sub- 
mitting claims. It recalls that in a general statement of 18 December 1950 it 
pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount, and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the case 
law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 and 
No. 24 of 26 February 1946), “il n’y a aucune raison pour déroger au principe 
général de droit que les dépens, sauf compensation, sont payés par la partie qui 
succombe,” the Tribunal considers that it is competent to pronounce upon the 
costs. 

The Tribunal awards an amount of $300; and so orders. 

SUZANNE BASTID, 
President. 
CROOK, 
Vice President. 
Strure PeETREN, 
Vice President. 
Omar LovuTFTI, 
Alternate Member. 

Geneva, 21 August 1953. 

MANT SANASEN, 
Executive Secretary of the Administrative Tribunal. 
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UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 Avcust 1953. 
Original: Euglish 
JUDGMENT NO. 86 


Case No. 44: Elveson against the Secretary General of the United Nations 


The Adm nistrative Tribunal of the United Nations, composed of Mme. Paul 
fastid, President; Lord Crook, Vice President, Mr. Sture Petrén, Vice President ; 
Mr. Omur Louttfi, alternate member ; 

Whereas Leon Elveson, former clerk in the Secretariat Library, filed an appli- 
cation with the Tribunal on 17 February 1953 for rescission of the Secretary 
General’s decision of 5 December 1952 to terminate his appointment, reinstate 
ment in his post and compensation ; 

Whereas a memvrandum was submitted to the Tribunal in his name and in 
the nawe of other Applicants; 

Whereas on 23 and 29 July documentary evidence was produced in support of 
the amount of compensation claimed and a request for compensation was sub- 
stituted for the request for reinstatement ; 

Whereas the Respondent filed his reply to the application on 20 March 1953, 
and his comments concerning damages on 10 August 1953; 

Whereas oral information was obtained at Headquarters from 15 to 21 April 
1953 in necordaunce with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heard the parties in public session on 17 and 23 July 
1953 ; 

Whereas the Tribunal has received from the Staff Council of the United 
Nations Secretariat a written statement of its views on the questions of principle 
involved in this case; 

Whereas the facts of the case are as follows: 

The Applicunt entered the service of the United Nations on 2 April 1946 as an 
office machine operator in the Documents Division, Department of Conference and 
General Services. In the same year he was transferred as a clerk to the Library 
of the Department of Security Council Affairs, and in that capacity was serving 
in the Secretarint Library at the time of the termination of his appointment. 

After first holding a temporary (later termed temporary indefinite) contract, 
then tixed term contracts, the Applicant received a permanent contract on 26 
November 1950. On 11 November 1952 he appeared as a witness before the 
Internal Security Subcommittee of the United States Senate, which was investi- 
gating the activities of United States citizens employed by the United Nations. 
At the Subcommittee’s hearing, he said that he was not at present a member of 
the Communist Party, but, claiming privilege under the Fifth Amendment to the 
Unind States Constitution, he refused to answer certain questions put to him 
with r. gard to earlier events. 

On 20 November 1952, the Secretary General informed him that he was very 
much concerned about this matter, and placed him on special leave pending 
rece pt of the advice of a group of eminent persons. 

O.1 1 December 1952 the Secretary General communicated to the Applicant the 
report of the Commission of Jurists, drawing his attention to “the fourth part 
of this report. which related to ‘Principles with Regard to Officers Accused or 
Suspected of Disloyalty to the Host Country’.” 

He informed him of his decision to accept the Commission’s recommendation 
and warned him that if he failed to notify the appropriate United States au- 
thorities of his intention to withdraw the plea of privilege and to answer the 
pertinent questions put to him, he would be compelled to terminate his appoint- 
ment in the United Nations. 

On 4 December 1952 the Applicant replied that he could not consider it disloyal 
to invoke the protection of the Fifth Amendment of the United States Constitu- 
tion and asked to be judged by his work in the Secretariat. On receiving this 
negative reply, the S:cretary General informed the Applicant on 5 December 
1952 that h's attitude constituted a fundamental breach of the obligations laid 
down in Staff Regulation 1.4 and that he had terminated his employment in the 
Secretariat. On 16 December 1952 the Secretary General agreed to the direct 
submission hy the Applicant of his application to the Tribunal, in accordance 
with article 7 of the Tribunal’s Statute. On 17 February 1953 the Applicant filed 
an application with the Tribunal for reinstatement in his former post, arrears of 
salary and damages. On 29 July 1953 the Applicant informed the Tribunal that 
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he was substituting for his request for reinstatement a claim for further dam- 
ages amounting to five veors’ salary. 

Whereas the Applicant’s principal contentions are as follows: 

(a) The decision contested is illegal end void, as it resulted from an agree- 
ment between the United States State Department and the Secretary General 
to terminate on political grounds the appointment of United States citizens 
Who are members of the United Nations staff. The decision contested was the 
result of improper pressure exerted upon the Secretary General by an agency of 
a Member State, namely the Internal Security Subcommittee of the Judiciary 
Committee of the United States Senate. Consequently there was a vivlation of 
Article 100 of the Charter and Staff Regulations 1.1, 1.3. and 1.9. 

(b) The termination of the Applicant’s appointment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly upon 
the supposition that the Applicant was suspected of Communist affiliations which 
are regarded with disfavour and opposed by United States governmental agencies, 

(c) The termination violates the fundamental tenure rights of the Applicant, 
who held a permanent contract. since it was not effected in accordance with the 
pertinent Staff Regulations, TIolders of permanent contracts can only be dis- 
charged for the reasons stated in Staff Regulations 9.1 and 10.2. 

(d) The plea of privilege under the Fifth Amendment dces not constitute a 
breach of the Staff Regulations, particularly of Staff Regulation 1.4, since under 
American law the exercise of the privileve does not create a prestuuption of 
guilt. American strff members of the United Nations have not agreed as a 
condition of their emp'oyment to surrender their rights under the Constitution, 

(ec) The Secretary General violated the principles of due process in placing the 
Applicant upon special leave and in failing to consult the joint bodies as laid 
down in Staff Regulations 8.1 and 8.2 dealing with staff relations, 

Whereas the Respondent, while contending that various arguments set forth 
by the Applicant were irrelevant to the case, made the following reply: 

(a) The Secretary General confined himself to receiving information on staff 
members under the agreement made with the State Department, and at no time 
did he surrender his power of decision with respect to the retention or appvint- 
ment of staff. 

(b) The Applicant had the duty nnder the Charter and under Staff Regula- 
tion 1.4 to conduct himself at all times in a manner befitting his status as an 
international civil servant and to remain worthy of trust and contidence. 

(ce) His refusal to answer on the plea of privilege under the Fifth Amend- 
ment. while legal aceordinz to American law, gave rise to the presumption that 
the Applicant was or had been engaged in activities directed towards the violent 
overthrow of the government of a Member State. His claim of privilege con- 
stituted a public pronouncement which reflected adversely upon his status as 
an international civil servant and rendered him unworthy of trust and confidence, 

(d) The Applicant was guilty of serious misconduct and his services were 
shown to be unsatisfactory. His appointment could therefore have been termi- 
nated under Staff Regulations 9.1 (a) and 10.2. 

(ce) The Secretary General observed the principles of due process, since he 
gave the Applicant an opportunity of revoking his decision and of answering 
the questions put to Lim by the Senate Subcommittee. Before taking the decision 
to terminate his appointment, the Secretary General consulted a group of senior 
Secretariat officials, to whom his letter of refusal bad been referred. 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
fol'owing judgment: 

1. Under its Statute the Tribunal is not competent to pass judgment on the 
validity, in relation to the Charter, of an agreement made between the Secretary 
General and a Member State, whatever influence this agreement may aetnally 
have had on the decision taken in regard to the Applicant. It.is the Tribunal’s 
duty, however, to consider whether the termination of the Applicant's appoint- 
ment is in conformity with the provisions of the Staff Rules and Regulations. 

2. The Tribunal notes that the Applicant held a permanent appointment. This 
type of appointment has been used from the inception of the Secretariat to 
ensure the stability of the international civil service and to create a genuine 
body of international civil servants freely selected by the Secretary General, 
Under the regulations established by the General Assembly, permanent appoint- 
ments cannot be terminated except in accordance with the Staff Regulations, 
which list exhaustively the grounds on which and the conditions in which an 
appuintment way be terminated. 
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Thus the Secretary General can only act under a provision of the Staff Regu- 


itions He must indicate the provisions upon which he proposes to rely, 
and confor! with the conditions and procedures laid down in the Staff 
Regulations 


If he fails to comply with these principles, the Tribunal is entitled to enquire 
whether the termination of the appointment is in accordance with the rules in 
rce and so valid ; : as 
The Applicant held a permanent contract and his professional ability and 
levotion to duty have not been disputed. The termination of his appointment 
vas decided upon by the Secretary General following the report of the Com- 
ission of three jurists whom he consulted. In his letter of 1 December 1952 
he Applicant, the Secretary General wrote: 

“I have decided to accept the recommendation of the Commission regard- 

ing the attitude the Secretary General should take towards an officer who pleads 

some constitutional privilege against answering questions on the grounds that 

swers might incriminate him with regard to activities involving disloyalty 
to the United States. This recommendation was to the effect that a person 
who has refused to answer questions whether he is or has been engaged in 
nage or other subversive activities in the United States, or whether he is 

1 has at any time been a member of the Communist Party in the United States, 

or of some other organization declared to be a subversive organization, is 
insuitable for continued employment by the United Nations in the United 

States and that his employment in the United Nations should not be continued.” 
The decision to terminate the Applicant’s employment rests on the recom 

dation of the three jurists, and states that the refusal to answer the ques 

tions “constitutes a fundamenal breach of the obligations laid down in Staff 

Regulation 1.4, and that you [the Applicant] are unsuitable for continued 

employment in the Secretariat.’ 
$. The three jurists tried to find a legal basis for the termination of the 

appointments of staff members pleading privilege under the Fifth Amendment. 
hey started from the concept that “the rights of the staff in matters of their 
employment are contractual and that the terms of the contract are to be found 

n the Staff Regulations and the rules promulgated as Staff Rules in pursuance 

of the Regulations.” 

They then propounded general principles for dealing with breaches of the 
gations laid down in the Staff Regulations and for termination indemnities: 
\ fundamental breach by a staff member of his obligations laid down in 

articles 1.4 and 1.8 is intended to be dealt with by the Secretary General on 

his own responsibility, although in many cases such a fundamental breach would 
also be serious misconduct under article 10.” “We think also that the pro- 
visions with regard to termination indemnity contained in annex III to the 

Regulations apply only in cases arising under article 9.1 and not in cases of 

fundamental breaches of articles 1.4 or 1.8 or in the case of dismissal under 
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ihneyvy went on: 

“It will be observed that, in our opinion, it will be necessary to rely upon 
the Secretary General's inherent right to terminate a contract for fundamental 
breach under article 1.4 or article 1.8 only in cases of officers holding permanent 
cr fixed term appointments whose actions could not be said to constitute serious 
misconduct under article 10.’ 


Thus, the three jurists reached the conclusion that the Respondent possessed 
right to terminate appointments which were not covered by the Staff Regula 


ons, and moreover, to terminate them without indemnity. 

In actual fact, no provision concerning the termination of employment was 
cited in this case, and the Applicant received an indemnity in accordance with 
annex III of the Staff Regulations 

Thus the decision reached in respect of the termination of the Applicant’s 
appointment did not correspond exactly with the recommendations of the jurists. 

5. The Tribunal notes that the opinion of the three jurists—according to 
Which the Secretary General can go beyond the provisions of the Staff Regu- 
lations and terminate an appointment because of the contractual relationship 
between a staff member and the Secretary General—disregards the nature of 
permanent contracts and the character of the regulations governing termination 
of employment established by the General Assembly under Article 101 of the 
Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of Staff Regulation 1.4 
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could be dealt with both under Regulation 9.1 afd under Regulation 10 and 
treated as both unsatisfactory service and serious misconduct enabling the 
Secretary General to dismiss the Applicant without disciplinary measures. In 
the latter case, according to the Respondent, it was not for the Applicant to 
protest against the er gratia payment of an indemnity. The Tribunal has, 
therefore, to inquire whether any one provision of the Staff Regulations was 
applicable to the case of the Applicant. 

7. Staff Regulation 9.1 provides for termination of employment for unsatis 
factory services. Staff Regulation 10 deals with misconduct and authorizes 
summary dismissal for serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined by 
examination of the meaning given to the word “services” in the Staff Regula- 
tions and Rules. It appears clearly that the word “services” is used in the 
Staff Regulations and Rules solely to designate professional behaviour within 
the Organization and not to cover all the obligations incumbent on a staff 
member. If it is admitted that the plea of constitutional privilege in respect 
of acts outside a staff member’s professional duties constitutes a breach of 
Staff Regulation 1.4, this fact cannot be considered as unsatisfactory services 
and cannot fall within the purview of Staff Regulation 9.1. 

On the other hand, misconduct punishable under Staff Regulation 10 could 
be either misconduct committed in the exercise of a staff member’s professional 
duties or acts committed outside his professional activities but prohibited by 
provisions creating general obligations for staff members. 

This view is confirmed by the fact that, during the discussions in the Fifth 
Committee on the revision of the Staff Regulations, the question of dealing with 
obligations deriving from Staff Regulation 1.4 was raised and no objection 
was made to the statement by the Chairman of the Fifth Committee that they 
were dealt with under the disciplinary provisions. 

&. The Tribunal is thus called upon to consider whether the allegations against 
the Applicant constituted serious misconduct justifying his summary dismissal 
by the Secretary General without reference to the Joint Disciplinary Committee. 

The eonception of serious misconduct enabling the Secretary General to inflict 
summary dismissal without disciplinary procedure was introduced at the revision 
of the Staff Regulations to deal with acts obviously incompatible with continued 
membership of the staff. 

Except in cases of agreement between the person concerned and the Adminis- 
tration, the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is patent and where the interest of the service requires 
immediate and final dismissal. 

9. In the present case, the Applicant invoked the privilege provided for in the 
constitution of his country. This step did not give rise to subsequent legal 
proceedings against the Applicant. This provision of the constitution may be 
properly invoked in various situations which, because of the complexity of the 
case law, cannot be summarized in a simple formula, 

The legal situation resulting from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seek 
clarification from a Commission of Jurists. Their conclusions were later dis- 
cussed by the General Assembly, which reached no decision on them. Subse- 
quently, these conclusions were partially set aside by the Secretary General 
himself. 

The allegation of serious misconduct appeared so disputable to the Secretary 
General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct, which alone under Staff Regulation 
10.2 and the relevant Rules, justifies the Secretary General in dismissing a staff 
member summarily without the safeguard afforded by the disciplinary procedure. 

10. In these circumstances the decision to tc-minate the Applicant’s appoint- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
Rules, must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at ter- 
mination in lieu of notice; 
(b) additional remedial relief to the extent of $3,300; 
and has considered the Respondent’s reply ; 
the Tribunal awards 
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(a) full salary up to the date of this judgment less the amount paid at 
termination in lieu of notice and less also the amount of terminatiun 
indemnity; 

(b) no remedial relief; 
an? so orders. . : 

12. Whereas the Tribunal has received a further claim for compensation in 


lieu of reinstatement the Tribunal awards $7,000 in lieu of reinstatement and 
notes that in the computation of the amount regard has been paid to the fullowing 


ors: 
. (a) The Applicant’s reports show that he was never less than average in 
any year and has been noted as “very goud” ; 
(b) Consistent with the foregoing, after service from 12 April 1946, he 
was given | is permanent contract on 26 Noven.ber 1950 ; 
(c) His five years’ review was not due until 26 November 1955 ; 
(d) His age is 35 vears; 
(c) His base salary was $3,530 per annum ; 
and so orders, 
3. Whereas the Tribunal having received from the Applicant a request for 


reimbursement of legal costs amounting to $1,100; notes, with regard to its power 
to pronounce on such requests, that article 12 of its Rules author.zes applicants to 
be represented by counsel, and that accordingly costs may be incurred in sub- 
witting claims. It recalls that in a general statement of 18 December 1950 it 
po nted out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the 
case law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 
und No. 24 of 26 February 1946), “il n'y a aucune raison pour déroger au principe 
genérale de droit que les dépens, sauf compensation, sont payés par la partie 
qui succomibe”, the Tribunal considers that it is competent to pronounce upon tlie 
costs, 


The Tribunal awards an amount of $300; and so orders. 
SuzANNE Bastin, 
President. 
Crook, 
Vice President. 
Srune Derren, 
Vice President. 
Omar LourtFt, 
Alicrnate Member. 


Geneva, 21 August 1953. 


Mant SANASEN, 
Executive Seerctary of the Administrative Tribunal. 





UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


21 Avavst 1953. 
Original; English 


JUDGMENT NO. 3 


Case No. 45: Reed against the Scceretary General of the United Nations 


The Administrative Tribunal of the United Nations, composed of Mme. Paul 
Bastid, President; Lord Crock, Vice President; Mr. Sture Vetrén, Vice President ; 


Mr. Omar Louttfi, alternate member: 


Whereas Jane Reed, former member of the Secretariat Library staff, filed an 
application with the Tribunal on 17 February 1953 for rescission of the Secre- 
tary-General’s decision of 5 December 1952 to terminate her appointment, rein- 


Statement in her post in the United Nations, and compensation ; 


Whereas a memorandum was submitted to the Tribunal in her name and In 


the name of other Applicants; 


Whereas on 23 and 29 July documentary evidence was produced in support of 
the amount of compensation claimed and a request for compensation was substi- 


tuted for the request for reinstatement ; 


Whereas the Respondent filed his reply to the application on 20 March 1933, 


and his coments concerning damages on 10 August 1953; 
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Whereas oral information was cbtained at Teadquarters from 15 to 21 April 
1953 in accordance with article 9 (3) of the Tribunal’s Rules; 

Whereas the Tribunal heaid the parties in public session on 17 and 23 July 

Whereas the Tribunal! has received from the Staff Council of the United Na- 
tions Secretariat a written statement of its views on the questious of principle 
involved in this case; 

Whereas the facts of the case are as follows: 

The Applicant, who had been employed in the United Nations Information Of- 
fice since 1943, entered the service of the United Nations on 1 March 1946 as an 
assistant in the reference centre of the Department of Lublic Information, 
When her appointment was terminated, she held the post of liaison librarian in 
the Secretariat Library. After holding temporary contracts, the Applicant re- 
ceived a permanent contract on 12 August 1947. On 7 August 1952 she was in- 
formed that the five-year review of permanent contracts granted in August 1947 
was being deferred, but would be carried out as soon as possible. On 15 October 
1952 she appeared as a witness before the Internal Security Subcommittee of the 
United States Senate, which was investigating the activities of United States citi- 
zels employed by the United Nations. She replied in the negative to questions put 
to her on whether she had engaged in acts of espionage or subversive activities, but 
claiming privilege under the Fifth Amendment to the United States Constitu- 
tion, she refused to answer certain questions regarding her connections with the 
Communist Party. On 22 October 1952 the Secretary General informed her that 
he was very much concerned about this matter, and placed her on special leave 
pending receipt of the advice of a group of eminent persons, On 31 October 1952, 
the Director of Personnel requested her not to enter United Nations Headquar- 
ters during that period of special leave. 

On 1 December 1952, the Secretary General communicated to the Applicant the 
“opinion” of the Commission of Jurists, drawing her attention to “the fourth 
part of this report, which relates to ‘Principles With Regard To Officers Accused 
Or Suspected of Disloyalty To the Host Country’.” 

Ile informed her of his decision to accept the Commission’s recommendation 
and warned her that, if she failed to notify the appropriate United States Au- 
thorities of her intention to withdraw the plea of privilege and to answer the 
pertinent questions put to her, he would be compelled to terminate her appoint- 
ment in the United Nations, 

The Applicant replied on 3 December 1952 that she had never been guilty of 
disloyalty to the United States Government or to the United Nations, that she 
had served both loyally and devotedly, but that she could not agree to surrender 
her rights under the United States Constitution. On receiving this negative re- 
ply, the Secretary General informed the Applicant on 5 December 1952, that her 
attitude constituted a fundamental breach of the obligations laid down in Staff 
Regulation 1.4, and that he had terminated her employment in the Secretariat, 
On 16 December 1952. the Secretary General agreed to the direct submission by 
the Applicant of her application to the Tribunal, in accordance with article 7 of 
the Tribunal’s Statute. On 17 February 1953 the Applicant filed an application 
with the Tribunal for reinstatement in her former post and damages, 

Whereas the Applicant's principal contentions are as follows: 

(a) The decision contested is illegal and void, as it resulted from an agree- 
ment between the United States State Department and the Secretary General 
to terminate on political grounds the appointment of United States citizens who 
are members of the United Nations staff. The decision contested was the 
result of improper pressure exerted upon the Secretary General by an agency 
of a Member State, namely the Internal Security Subcommittee of the Judiciary 
Committee of the United States Senate. Consequently there was a violation of 
Article 100 of the Charter and Staff Regulations 1.1, 1.3, and 1.9. 

(b) The termination of the Applicant's appointment was improper in that it 
was based on arbitrary and extraneous political considerations, particularly 
upon the supposition that the Applicant was a member of the American Commu- 
nist Party or was suspected of Communist affiliations which are regarded with 
disfavour and opposed by United States governmental agencies. 

(¢) The termination violates the fundamental tenure rights of the Applicant, 
who held a permanent contract, since it was not effected in accordance with 
the pertinent Staff Regulations. Holders of permanent contracts can only be 
discharged for the reasons stated in Staff Regulations 9.1 and 10.2. 

(d) The plea of privilege under the Fifth Amendment does not constitute a 
breach of the Staff Regulations, particularly of Staff Regulation 1.4, since under 
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American law the exercise of the privilege does not create a presumption of guilt, 
American staff members of the United Nations have not agreed as a condition 
of their employment to surrender their rights under the Constitution, 

(e) The Secretary General violated the principles of due process in placing 
the Applicant upon special leave and in failing to consult the joint bodies as laid 
down in Staff Regulations 8.1 and 8.2 dealing with staff relations, 

(f) The hasty decision to terminate the Applicant’s appointment only 18 
months before her retirement is incompatible with the principles of the Decla- 
ration of Human Rights, whereby the United Nations have affirmed their faith 
n the “dignity and worth of the human person.” 

Whereas the Respondent, while contending that various arguments set forth 
by the Applicant were irrelevant to the case, made the following reply: 

(a) The Secretary General confined himself to receiving information on staff 
members under the agreement made with the State Department, and at no time 
did he surrender his power of decision with respect to the retention or appoint- 
ment of staff. 

(b) The Applicant had the duty under the Charter and under Staff Regu- 
lation 1.4 to conduct herself at all times in a manner befitting her status as an 
international civil servant and to remain worthy of complete confidence. 

(c) Her refusal to answer on the plea of privilege under the Fifth Amend- 
ment, while legal according to American law, gave rise to the presumption that 
the Applicant was or had been engaged in activities directed towards the violent 
overthrow of the government of a Member State. Her claim of privilege con- 
stituted a public pronouncement which reflected adversely upon her status as an 
international civil servant and rendered her unworthy of complete confidence. 

(d) The Applicant was guilty of serious misconduct and her services were 
shown to be unsatisfactory. Her appointment could therefore be terminated 
under Staff Regulations 9.1 (a) and 10.2. 

(e) The Secretary General observed the principles of due process, since he 
gave the Applicant an opportunity of revoking her decision and of answering the 
questions put to her by the Senate Subcommittee. Before taking the decision to 
terminate her appointment, the Secretary General consulted a group of senior 
Secretariat officials, to whom her letter of refusal had been referred. 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
following judgment: 

Under its Statute the Tribunal is not competent to pass judgment on the 
validity, in relation to the Charter, of an agreement made between the Secretary 
General and a Member State, whatever influence this agreement may actually 
have had on the decision taken in regard to the Applicant. It is the Tribunal’s 
duty, however, to consider whether the termination of the Applicant’s appoint- 
ment is in conformity with the provisions of the Staff Rules and Regulations. 

2. The Tribunal notes that the Applicant held a permanent appointment. 
This type of appointment has been used from the inception of the Secretariat 
to ensure the stability of the international civil service and to create a genuine 
body of international civil servants freely selected by the Secretary General. 
Under the regulations established by the General Assembly, permanent appoint- 
ments cannot be terminated except in accordance with the Staff Regulations, 
which list exhaustively the grounds on which and the conditions in which an 
appointment may be terminated. 

Thus the Secretary General can only act under a provision of the Staff 
Regulations. He must indicate the provisions upon which he proposes to rely, 
and conform with the conditions and procedures laid down in the Staff 
Regulations. 

If he fails to comply with these principles, the Tribunal is entitled to en- 
quire whether the termination of the appointment is in accordance with the rules 
in force and so valid. 

3. The Applicant held a permanent contract and her exceptional professional 
ability and devotion to duty have not been disputed. The termination of her 
appointment was decided upon by the Secretary General following the report 
of the Commission of three jurists whom he consulted. In his letter of 1 Decem- 
ber 1952 to the Applicant, the Secretary General wrote: 

“I have decided to accept the recommendation of the Commission regarding 
the attitude the Secretary General should take toward an officer who pleads 
some constitutional privilege against answering questions on the grounds that 
answers might incriminate him with regard to activities involving disloyalty 
to the United States. This recommendation was to the effect that a person 
who has refused to answer questions whether he is or has been engaged in 
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espionage or other subversive activities in the United States, or whether he 
is or has at any time been a member of the Communist Party in the United 
States, or of some other organization declared to be a subversive organization, 
is unsuitable for continued employment by the United Nations in the United 
States and that his employment in the United Nations should not be continued.” 

The decision to terminate the Applicant’s employment rests on the recom- 
mendation of the three jurists, and states that the refusal to answer the ques 
tions “constitutes a fundamental breach of the obligations laid down in Staff 
Regulation 1.4, and that you [the Applicant] are unsuitable for continued em- 
ployment in the Secretariat.” 

4. The three jurists tried to find a legal basis for the termination of the 
appointments of staff members pleading privilege under the Fifth Amendment. 
They started from the concept that “the rights of the staff in matters of their 
employment are contractual and that the terms of the contract are to be found 
in the Staff Regulations and the rules promulgated as Staff Rules in pursuance 
of the Regulations.” 

They then prepounded general principles for dealing with breaches of the 
obligations laid down in the Staff Regulations and for termination indemnities: 

“A fundamental breach by a staff member of his obligations laid down in 
articles 1.4 and 1.8 is intended to be dealt with by the Secretary General on 
his own responsibility, although in many cases such a fundamental breach 
would also be serious misconduct under article 10. We think also that the 
provisions with regard to termination indemnity contained in annex III to 
the Regulations apply only in cases arising under article 9.1 and not in Cases 
of fundamental breaches of articles 1.4 or 1.8 or in the case of dismissal under 
article 10.” 

They went on: 

“It will be observed that, in our opinion, it will be necessary to rely upon 
the Secretary General’s inherent right to terminate a contract for fundamental 
breach under article 1.4 or article 1.8 only in cases of officers holding permanent 
or fixed term appointments whose actions could not be said to constitute serious 
misconduct under article 10.” 

Thus, the three jurists reached the conclusion that the Respondent possessed 
a right to terminate appointments which were not covered by the Staff Regula- 
tions and, moreover, to terminate them without indemnity. 

In actual fact, no provision concerning the termination of employment was 
cited in this case, and the Applicant received an indemnity in accordance with 
annex III of the Staff Regulations. 

Thus the decision reached in respect of the termination of the Applicant’s 
appointment did not correspond exactly with the recommendations of the jurists. 
5. The Tribunal notes that the opinion of the three jurists—according to which 
the Secretary General can go beyond the provisions of the Staff Regulations and 
terminate an appointment because of the contractual relationship between a staff 
member and the Secretary General—disregards the nature of permanent con- 
tracts and the character of the regulations governing termination of employ- 
ment established by the General Assembly under Article 101 of the Charter. 

6. When before the Tribunal, however, the Respondent did not advance these 
arguments of the jurists. He held that the breach of Staff Regulation 1.4 could 
be dealt with both under Regulation 9.1 and under Regulation 10 and treated as 
both unsatisfactory service and serious misconduct enabling the Secretary Gen- 
eral to dismiss the Applicant without disciplinary measures. In the latter case, 
according to the Respondent, it was not for the Applicant to protest against the 
ex gratia payment of an indemnity. The Tribunal has therefore to inquire 
whether any one provision of the Staff Regulations was applicable to the case of 
the Applicant. 

7. Staff Regulation 9.1 provides for termination of employment for unsatisfac- 
tory services. Staff Regulation 10 deals with misconduct and authorizes sum- 
mary dismissal for serious misconduct. 

The scope of the term “unsatisfactory services” is to be determined by exam- 
ination of the meaning given to the word “services” in the Staff Regulations 
and Rules. It appears clearly that the word “services” is used in the Staff 
Regulations and Rules solely to designate professional behaviour within the 
Organization and not to cover all the obligations incumbent on a staff member. 
If it is admitted that the plea of constitutional privilege in respect of acts 
outside a staff member’s professional duties constitutes a breach of Staff 
Regulation 1.4, this fact cannot be considered as unsatisfactory services and 
cannot fall within the purview of Staff Regulation 9.1. 
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On the other hand, misconduct punishable under Staff Regulation 10 could 
be ether misconduct Committed in the exercise of a staff member's profession: 
duties or acts conunitted outside bis professional activities but prohibited by 
provisions creating general obligations for staff members. 

This view is confirmed by the fact that, during the discussions in the Fifth 
Committee on the revision of the Staff Regulations, the question of dealing with 
obligations deriving from Staff Regulation 1.4 was raised and no objection was 
nuicde to the statement by the Chairman of the Fifth Committee that they were 
dealt with under the disciplinary provisions. 

8. The Tribunal is thus called upon to consider whether the allegations 
against the Applicant constituted serious misconduct justifying her summary 
disnitssal by the Secretary General without reference to the Joint Disciplinary 
Coniunittee. 

The conception of serious misconduct enabling the Secretary General to inflict 
sunumury dismissal without disciplinary procedure was introduced at the revi- 
sion of the Staff Regulations to deal with acts obviously incompatible with con- 
tinned membership of the staff. 

Except in cases of agreement between the person concerned and the Adminis- 
tration, the disciplinary procedure should be dispensed with only in those cases 
where the misconduct is pateut and where the interest of the service requires 
imivediate and final dismissal. 

9. In the present case the Applicant invoked the privilege provided for in the 
constitution of her country. ‘This step did not give rise to subsequent legil 
proceedings against the Applicant. This provision of the constitution may be 
properly invoked in various situations which, because of the complexity of the 
case law, cannot be summarized in a simple formula. 

The legal situation resulting from recourse to the Fifth Amendment was so 
obscure to the Secretary General himself that he considered it desirable to seck 
clarification from a Commission of Jurists. Their conclusions were later dis- 
discussed by the General Assembly, which reached no decision on them. 
Subsequently, these conclusions were partially set aside by the Secretary General 
himself. 

The allegation of serious misconduct appeared so disputable to the Secretary 
General that he granted termination indemnities, which are expressly forbidden 
by the Staff Regulations (annex III) in cases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant, that conduct 
could not be described as serious misconduct, which alone, under Staff Regulation 
10.2 and the relevant Rules, justifies the Secretary General in dismissing a staff 
member summurily without the safeguard afforded by the disciplinary procedure. 

10. In these circumstances, the decision to terminate the Applicant's appoint- 
ment, since it cannot be based upon the provisions of the Staff Regulations and 
Rules must be declared illegal. 

11. Whereas the Tribunal has received claims in respect of the period up to 
date of reinstatement as follows: 

(a) for full salary up to date of reinstatement, less amount paid at termi- 
nation in lieu of notice; 

(b) additional remedial relief to the extent of $4,725; and has considered 
the Respondent's reply; 

the Tribunal awards: 

(a) full salary up to the date of this judgment less the amount paid at 
termination in lieu of notice and less ulso the umvuunt of termination indem- 
nity; 

(b) no remedial relief; 

and so orders. 

12. Whereas the Tribunal has received a further claim for compensation in 
lieu of reinstatement, the Tribunal takes note of the following facts as tu the 
Applicant: 

(a) She joined the United Nations service on 1 March 1946 after previous 
employment with the United Nations Information Service from October 
1948 until her transfer to the service of the United Nations on 1 Mareh 1!46; 

(b) Her annual reports have heen rated consistently “above average” 
every year with performance of work ulways described as “very good” or 
“outstanding”; 

(¢) She has performed no other work than this specialized librarian work 
for United Nations information since October 1943; 

(7) She was due for review at the end of five years’ service on her con- 
tract as at 12 August 1952 and, in the light of her record, had the review nut 
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heen deferred, had every reason to expect continued employment until her 
retirement age (which is less than five years after 12 August 1952) ; 

(c) Tler age is in excess of 5S years; 

(f) She might thus have expected continued employment at $6,530 base 
salary per annuum until 12 March 1955 and thereafter to receive the normal 
pension, 

Accordingly the Tribunal awards: 

1. That she be paid $10,000 damages to cover the period from the date of 
this judgment until the date on which she would normally have retired on 
pension, on 12 March 1955; 

2. That she be paid in every twelve months thereafter until her death 
such amount as she would normally have been entitled to expect as annual 
pension ; 

3. That if the Applicant and the Respondent mutually so agree, the amount 
of the annual pension referred to in (2) above, may be substituted by a 
lump-stim payment computed by actuaries as adequate compensation for the 
surrender of those rights to pension from the date 12 March 1955 to death; 

and so orders, 

13. Whereas the Tribunal having received from the Applicant a request for 
reimbursement of legal costs amounting to $1,575, notes, with regard to its power 
to pronounce on such requests, that article 12 of its Rules authorizes applicants 
to be represented by counsel, and that accordingly costs may be incurred in 
subin‘tting claims, It recalls that in a general statement of 18 December 1950 
it pointed out that it could grant compensation for such costs if they are demon- 
strated to have been unavoidable, if they are reasonable in amount, and if they 
exceed the normal expenses of litigation before the Tribunal. Recalling the case 
law of the League of Nations Tribunal (Judgments No. 13 of 7 March 1934 and 
No. 24 of 26 February 1946), “il n’y a aucune raison pour déroger au principe 
général de droit que les dépens, sauf compensation, sont payés par la partie 
qui succombe.”, the Tribunal considers that it is competent to pronounce upon 
the costs. 

The Tribunal awards an amount of $300; and so orders. 

SUZANNE BAstip, 
President. 
Crook, 
Vice President. 
Sture Perreén, 
Vice President. 
Omar LOUTFI, 
Alternate Member. 

Genera, 21 August 1953. 

MAnt SANASEN, 
Erccutive Secretary of the Administrative Tribunal. 





UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


26 August 1943. 
Ienglish—Original: French 


JUDGMENT NO, 38 


Case No. 16: Glaser against the Secretary General of the United Nations 

The Administrative Tribunal of the United Nations, composed of Madame 
Paul Bastid, President; the Lord Crook, Vice President; Mr. Sture Petrén, Vice 
l’re ident; Mr. Omar Loutfi, a'ternate member ; 

Whereas Eda Glaser, a former member of the Secretariat Library staff, filed 
an application with the Tribunal on 18 June 1953 for rescission of the Secretary 
General's decision of 14 May 1953 to terminate her employment, for reinstate- 
ment in her post in the United Nations and for compensation ; 

Whereas a memorandum was submitted to the Tribunal on behalf of the 
Applicant: 

\ hereas dccuments were produced on 23 and 29 July 1953 in justification of 
the »mount of compensation claimed ; 

Whereas the Respondent filed his reply to the application on 15 July 1953 
and his comments concerning damages on 10 August 1953 ; 
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Whereas the Tribunal heard the parties in public session on 19 and 23 July 
19583 ; 

Whereas the Tribunal has received from the Staff Council of the United States 
Secretariat a written statement of its views on the questions of principle involved 
in this case; 

Whereas the following are the facts as to the Applicant: 

The Applicant entered the service of the United Nations on 29 September 1947 
as a clerk-typist in the Editorial Division of the Department of Conference and 
General Services. After holding a temporary (later termed “temporary- 
indefinite”) appointment, she received a permanent contract on 1 July 1952 
At the time of her dismissal, the Applicant held the post of clerk-typist in the 
Executive office of the Secretary General in the Library Division. In January 
1953, the Applicant received the questionnaire circulated to all United States 
citizens staff members of the Secretariat under the Executive Order of 9 January 
1953 of the President of the United States. She was informed by an official 
of the United Nations, Col. Danielson, that she had the right to refrain from 
filling up the questionnaire. He nevertheless urged her to do so, and upon 
the Applicant’s firm refusal he stated that he would be forced “to turn her name 
over.” On 17 February 1953 shortly after a conference with Col. Danielson sh« 
was summoned to appear before a Federal Grand Jury, and on 19 February before 
the Internal Security Subcommittee of the United States Senate, which was 
investigating the activities of U. S. citizens employed by the United Nations 
At the Subcommittee’s hearing she refused to ansWer certain questions put to 
her, pleading privilege under the Fifth Amendment to the Constitution of the 
United States. On 4 May 1953, the Applicant received a communication from 
Mr. George-Picot, Assistant Secretary General, advising her that the Secretary 
General had appointed a Committee to “ascertain and report to the Secretar) 
General on the facts, circumstances, and reasons” that had led the Applicant 
to invoke the privilege against self-incrimination before the Internal Securit) 
Subcommittee of the United States Senate and on related matters.” On 6 May 
1953, she appeared before the Committee appointed by the Secretary General 
She was asked questions relating to her invocation of the privilege under the 
Fifth Amendment before the Senate Subcommittee and was involved in an exten 
sive colloquy with respect thereto, the Secretary General being present to observe 
By letter of 14 May 1955 the Assistant Secretary General in charge of the 
Department of Administrative and Financial Services notified the Applicant that 
she had acted “in violation of her obligations under Staff Regulation 1.4 and 
under her oath to the United Nations,” that her action had “rendered her 
unsuitable for service as a United Nations staff member,” and that consequently, 
she was “subject to termination for unsatisfactory services under Staff Regula 
tion 9.1 (a).” A memorandum of the Secretary General dated 13 May was made 
available to her. The Applicant was also informed that her appointment would 
be terminated immediately and that she would receive compensation in lieu of 
notice. On 26 May 1953, the Secretary General agreed to the submission of the 
application directly to the Tribunal under article 7, paragraph 1, of the Statute 
of the Tribunal. On 18 June 1953 the Applicant filed an application with the 
Tribunal requesting reinstatement in the post previously held by her. 

Whereas the Applicant’s principal contentions are as follows: 

(a) The procedure followed by the Respondent was in violation of Staff Regu- 
lations. In particular, the Applicant was refused the fundamental right of 
counsel in a hearing conducted by the ad hoc Committee appointed by the Sec- 
retary General, whose findings have had a decisive influence on the decisions 
taken concerning her. 

(b) The termination of her employment was a violation of her fundamental 
rights of freedom of speech, conscience, and association, and her rights under 
the United States Constitution and the Universal Declaration of Human Rights. 
It disregarded the freedom of opinion recognized by article 1.4 of the Staff 
Regulations. 

(c) The finding that the Applicant’s employment had to be terminated because 
her services were unsatisfactory is wholly unwarranted in fact or in law. The 
Applicant’s termination is without justification in that or in any other applicable 
Regulation or Rule. 

(d) Termination of her employment constituted a breach by the Respondent 
of the contract of employment and added a new condition of employment. It 
represented interference with the Applicant’s acquired rights. 

(e) The Applicant’s termination was contrary to the Charter and the oath 
required of the Secretariat, including the Secretary General, in that it was part 
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of a general plan to give the United States Government control over the recruit- 
ment and employment of its nationals by the United Nations. 

Whereas the Respondent's answer is as follows: 

(a) The Secretary General's decision is in no way concerned with refusal of 
the Applicant to complete the questionnaire issued by the United States author- 
ties or her appearance before a Federal Grand Jury. 

(6b) Where the Staff Regulations do not prescribe a specific procedure, the 
Secretary General is entitled, before terminating employment, to inform himself 
of facts through such channels as he deems appropriate. There is no provision 
in the Staff Regulations for representation by counsel before a fact-finding 
committee. 

(c) The pleading of privilege constitutes an “action” or “public pronounce- 
ment” which may adversely reflect on the status of a staff member as an inter- 
national civil servant and creates a presumption against the person pleading 
privilege. By so doing the Applicant failed to show the reserve and tact incum- 
bent upon her by reason of her international status. Knowing the difficulties her 
conduct would cause the Organization, she acted in accordance with what she 
deemed to be her own personal interest rather than in accordance with the 
interest of the United Nations. She thus disregarded her obligations under 
article 1.4 of the Staff Regulations and under her oath to the United Nations. 
Her appointment could therefore properly be terminated under article 9.1 (a) 
for unsatisfactory services. 

(d) Finally, she knew that a plea of constitutional privilege had been defined 
by the Secretary General as improper and she acted with a full knowledge thereof. 

The Tribunal, having deliberated until 21 August 1953, now pronounces the 
following judgment: 

1. The Tribunal notes the Respondent's statement that the procedure before 
the Grand Jury and the conduct of the Applicant with respect to the question- 
naire circulated among U. 8S. citizen staff members of the Secretariat were not 
taken into consideration in deciding that the Applicant’s appointment should be 
terminated. 

2. The Tribunal must, however, record the fact that the ad hoe Committee 
appointed by the Secretary General questioned the Applicant on the reasons that 
had led her not to answer the questionnaire. 

3. Moreover, in the Secretary General’s memorandum of 13 May 1953 stating 
the reasons for terminating the Applicant’s appointment, the conclusions regard- 
ing the moral obligation of loyalty to third persons relate only to the replies 
made by the Applicant in respect of the questionnaire. At no time did the Appli- 
cant plead before the ad hoc Committee appointed by the Secretary General the 
interest of third persons as a justification for claiming privilege under the Fifth 
Amendment. 

4. With regard to the procedure followed before the decision contested was 
taken, the Tribunal recognizes that the Secretary General may, if he deems fit, set 
up a special committee to clarify or advise him on a specific situation. Such 
a committee cannot, however, supersede the bodies set up by the Staff Regula- 
tions or Rules in cases where the intervention of such bodies is prescribed. 

5. The Tribunal must consider whether, in view of the complaints made, the 
Respondent was entitled to terminate the Applicant’s appointment under Staff 
Regulation 9.1(a). 

Staff Regulation 9.1(a) provides for the dismissal of the holder of a permanent 
appointment when his “services * * * prove unsatisfactory.” The French text 
uses the words “services qui ne donnent pas satisfaction.” The decision taken 
by the Secretary General implies that the Applicant’s services had proved un- 
satisfactory. The Tribunal must therefore seek an accurate interpretation of 
the word “services” in relation to a staff member. 

The term “services” and “service” is used on several occasions in the Staff 
Regulations and Rules. 

In the English text of the Staff Regulations it is found, inter alia, in Regula- 
tion 1.6 (war service), 4.4 (service of the United Nations), 9.1 (a) (necessities 
of the service, unsatisfactory services) and in the title of article [IX (Separation 
from service). The French text renders the term as “emploi” (title of article 
IX), and as “service” (article 4.4) or as “services” (articles 1.6 and 9.1 (a)). 
The Staff Rules in force when the Applicant’s appointment was terminated exist 

only in English. They contain the word “service” in many provisions: 103.21 
(mission service), 104.3 (period of service, staff member's services), 104.12 (full- 
time satisfactory service), 105.1 (his service is expected to continue), 107.4 (one 
year of service), 109.1 (the necessities of the service, suitable posts in which their 
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services can be effectively utilized), 109.10 (certification of service, leaving the 
service), 112.6 (the service and conduct). 

From a comparison of these various phrases, it appears that the term “sery- 
ice” is used in the singular with the meaning of * nature of employment” or 
“functions” (108.21), and both in the singular and plural in the current normal 
meaning of “work done for someone.” 

The term “service” is thus applicable to the professional activities of staff 
members. 

When the Staff Regulations refer to the whole of the obligations incumbent 
on the staff other terms are used: Regulations 1.3 and 14 mention “duties” 
(devoirs et fonctions); regulation 1.9 refers successively to “functions” and 
“conduct” (fonctions, conduite). 

It thus appears that the term “services” is never used in the Staff Regulations 
to designate the whole of the obligations incumbent upon staff members, but 
refers to the carrying out of the tasks entrusted to them in the Secretariat. 

Staff Regulation 9.1 (a) thus permits the termination of an appointinent only 
when a staff member's professivnal activities within the United Nations itself 
prove unsatisfactory. 

6. This interpretation is confirmed by the modification made in 1952 in the 
provision on disciplinary measures. Regulation 19 of the Provisional Staif Regu 
lations provided for disciplinary measures in the case of unsatisfactory “conduct 
or work.” When the Staff Regulations were being revised, the Secretary Genera! 
informed the Fifth Committee on 19 January 1952 that with regurd to article X, 
relating to disciplinary measures, the Advisory Committee had omitted reference 
to disciplinary measures in cases where work proved Uusalisfactury, since para 
graph 1 of article 9 already covered the case. 

7. It does not follow that no measures can be taken in eases of breaches of 
the obligations created by the Staff Regulations concerning the behaviour of staff 
members outside their proiessional duties. These obligations concera the con- 
duct of staff members, and breaches of such obligatious come under the provi- 
sions of article X: 

Article X makes no distinction between cases where the alleged acts were com- 
mitted in carrying out professional duties, and where they were committed 
outside the Organization, insofar as the private life of the staff member wust 
conform to special provisions, 

In the event of breaches of staff members’ obligations under the oath in respect 
of their conduct, disciplinary measures can thus be taken under article X. 

Moreover, with regard to Staff Regulation 1.4, a member of the Fifth Com- 
mittee asked during the discussion on the revision of the Staff Regulations at the 
333rd meeting on 22 January 1952 how this provision would be applied in prac 
tice. The Chairman pointed out that the Secretary General was authoriz-d 
under Staff Regulation 1.4 to take disciplinary measures in respect of the staff. 
He added that the Secretary General was himself respons:bie to the General 
Assembly for the manner in which he discharged his duties. No objection was 
maile to this statement. 

Hence, in the case of complaints against the conduct of a staff member, his 
appo ntment, except in the event of serious misconduct, can be terminated only in 
the circumstances and subject to the guarantees laid down by the Secretar) 
General in the Staff Rules framed in application of Staff Regulation 10.1. 

8. In the case under consideration, the breaches of the oath and of Staff Reg- 
ulation 1.4 of which the Applicant is alleged to be guilty concern her behaviour 
before an official organ of the United States and relate to acts outside her pro- 
fessional duties. They concern her private life, not her professional life. The 
obligations by which she may be bound in that respect relate to her conduct, not 
to her services. 

The same is true of the complaint that she did not take into consideration the 
Secretary General's decision with regard to pleading privilege under the Fifth 
Amendment, a decision of which she was deemed to be fully aware. 

Phis “ecision, which was never embodied in explicit instructions addressed to 
the stuff, in any case concerned the conduct of the staff members, not their 
eae Failure to comply with it cannot be dealt with under Staff Regu!ation 

9. Consequently, the Tribunal cannot consider that the complaints made 
against the appl.cant, even on the assumption that they are well-founded, relate 
to her Services. In any case, the Secretary General’s memorandum of 13 May 
1952 ended the enumeration of these grounds for complaint with the statement 
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hat the Applicant had chosen “not to regulate her conduct with the interests of 

e United Nations only in view.” 

It may, of course, be considered that a staff member who disregards the obli- 
rations laid down by the Staff Regulations concerning his conduct is unsuitable 
or service with the United Nations in the sense that it is desirable that he should 

t he emplosed there, but it does not follow that his services have proved to 

unsatisfactory and that his appointment can be terminated under Staff 
Regulation 1 (a). 

10. ‘lhe Tribunal consequently holds the application to be well-founded and 
rders, under urticle 9 of its Statute, the rescinding of the decision contested and 
the reinstatement of the Applicant. 

11. Whereas the Tribunal has received claims in respect of the period up to 
the date of re-nstatement as follows: 

(a) for full salary up to the date of reinstatement, less amount paid at 
termination in lieu of notice; 

(b) for additional remedial relief to the extent of $3,600; 
ard has considered the Respondent's reply; 

The Tribunal awards: 

(a) full salary up to the date of reinstatement less the amount paid at 
termination in lieu of notice and less also the amount of termination 
indemnity; 

(b) no remedial relief; 
and so orders, 

12. Wherens the Tribunal having received from the Applicant a request for 
reimbursement of legal costs amounting to $1,200, notes, with regard to its power 
{o pronounce on such requests, that article 12 of its Rules authorizes applicants 
to be represented by counsel, and that accordingly costs may be incurred in sub- 
mitting claims; whereas in a general statement of 18 December 1950 it pointed 
out that it could grant compensation for such costs if they are demonstrated to 
have been unavoidable, if they are reasonable in amount and if they exceed the 
normal expenses of lit'gation before the Tribunal; recalling the case law of the 
League of Nations Tribunal (Judgments No. 13 of 7 March 1934 and No. 24 of 
26 February 1946), ‘il n'y a aucune raison pour déroger au principe général de 
droit que les dépens, sauf compensation, sont payés par la partie qui succombe,” 
the Tribunal considers that it is competent to pronounce upon the costs. 

The Tr.bunal awards an amount of $300; and so orders. 

SUZANNE BastID, 
President. 
CRooK, 
Vice President. 
Sture PETREN, 
Vice President. 
OMAR LOUTFI. 
Alternate Member. 
Genera, 21 August 1953. 
MAnt SANASEN, 
Ezecutive Secretary of the Administrative Tribunal. 
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